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CURRENT EVENTS. 





CopiricaTion.—In our last number we 
considered the feasibility of so codifying the 
law as to remedy the great and increasing 
evils which now impede and embarrass its 
due administration. We expressed grave 
doubts whether our system was not essen- 
tially incapable of the condensation necessary 
to a successful codification, because it is so 
largely and indeed almost exclusively 
founded and dependent upon precedent and 
authority. We now resume the consider- 
ation of the subject, regarding it, however, 
from a different stand-point. 

Justinian, it will be remembered, when he 
promulgated the several compilations which 
collectively formed what is called his code, 
found it expedient to abrogate all authority 
in any pre-existing laws. And upon a like 
principle, somewhat later, the Mohammedan 
conqueror of Egypt pursued a like policy 
with reference to a still greater mass of 
learning. ‘‘If these books,’’ he said, re- 
ferring to the great Alexandrian library, 
‘contain anything adverse to the Koran, 
they are pernicious and should be destroyed ; 
if they conform to it, they are useless and 
should be destroyed.’’ And so he applied 
the actual cautery and more than one-half of 
the science and learning of the ancient world 
went up in fire and smoke, ‘‘in one red ruin 
blent.’’ We think that the profession would 
be appalled by such a holocaust, consuming 
literally, or metaphorically, the learning and 
wisdom embodied in the English and Ameri- 
can reports, no matter how carefully their 
essence had been previously extracted. Of 
course, the extinction of precedents is at 
this day impossible. The use, however, of 
antecedents precedents to interpret ambigui- 
ties in statute law, is a habit so firmly fixed 
in the professional mind that any inhibition 
of their use for such a purpose would, how- 
ever imperative in its terms, be’ a mere 
brutum fulmen. No reason is very obvious 
why the same principle would not be equally 
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applicable to a series of statutes embodied in 
a code as to any single separate statute. 
Whenever a general statute is enacted, de- 
signed to remedy great and manifest defects 
in the law, it is hoped and believed that its 
passage is the end of all trouble on that 
score, but we think this is usually a fond de- 
lusion. 

We have little doubt that when the statute 
of frauds and perjuries was enacted the 
lawyers of that generation breathed more: 
freely, believing that the mere statute put a 
quietus upon all the complications and per- 
plexities which it was designed to extinguish. 
And yet there is no title of the law more 
fruitful of litigation and uncertainty than 
that statute, the construction and application 
of which have filled many volumes with nice 
distinctions and subtle disquisitions. 

The experience of the American States in 
codifying statute! law and framing codes of 
procedure is quite misleading. It is not to 
be inferred that because a number of stat- 
utes enacted at different periods and by the 
same authority can be collated and arranged 
in convénient order, eliminating such of them 
as have been repealed and giving due effect 
to the modifications of them which have been 
made by subsequent enactments, that there- 
for a like process can be successfully effected 
with reference to a much greater mass of law 
of less definite description. And howsoever 
complete and apparently perfect these codes 
may seem, it is soon found necessary that 
courts should interpret them, explain ambig- 
uities, and declare their meaning, and in do- 
ing this, resort is at once had to antecedent 
decisions in which the component statutes of 
the code have been construed. Obviously, 
therefore, even in this branch of law, the use 
of precedents is not by any means abrogated 
by the enactment of the code. True it is, 
that the necessity of using them has been 
very greatly lessened by the careful amend- 
ments of the statutes made in the complica- 
tion of the code, but nevertheless the inge- 
nuity of counsel will suffice to find many new 
questions to the elucidation of which the ar- 
bitrament of courts will be necessary and for 
which the authority of prior decisions will be 
invoked. And thus it seems that the codifi- 
cation, even-of definite and distinct statute 
law, only imperfectively remedies the evils 
growing out of the multitude of precedents, 
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and we fear a fortiori, that in a very much 
greater degree the codification of common 
law principals would be imperfect and illusive. 

The ideal code, the code that was abso- 
lutely perfect totus, teres atque rotundus, 
would be the end of all antecedent legislation 
and adjudication. If such a code could be 
framed it would contain ali the law, and all 
the books prior to its promulgation would be 
at once deprived of every particle of author- 
ity and interest. Only the very sanguine can 
hope for the achievements of such a com- 
pilation, and just in proportion to the imper- 
fection of any code that may be enacted will 
be the necessity of resorting for its construc- 
tion to previously adjudged cases of author- 
ity. In this point of view any code worthy 
of the name would be better than none, and 
the enterprise of codification is worthy of en- 
eouragement, as tending through a series of 
experiments to the ultimate achievement of a 
eode. In ouropinion the error into which the 
more zealous advocates of codification seem 
a likely to fall, is that they expect a satis- 
factory code to be achieved per saltum, by 
single operation. A code is, after all, merely 
a statute or system of statutes by enacted leg- 
islative authority, and like other statutes re- 
quiring amendment in proportion to its imper- 
fections, and therefore the first attempt at a 
code must of necessity be followed by num- 
erous amendments. Hence, the necessity of 
thorough and careful work by the ablest jur- 
ists in its preparation. We think that legis- 
lative attention is nowhere given as fully to law 
reform as the subject deserves, and the agita- 
tion for codification, even if it fails to ac- 
eomplish its ultimate object, will render a 
public service by diverting the attention of 
legislators from the present make-shift and 
peicemeal practice of legislation to substan- 
tial and systematic reform of the law and its 
administration. 





NOTES OF RECENT DECISIONS. 


Equity — Speciric PERFORMANCE — CoveE- 
NANT — PLEADING — LacuEs — Lim1tTaT1ons— 
Statutes or Fraups.—The Supreme Judicial 
Court of Massachusetts in a recent case,! 


1 Fogg v. Price, S. J. C. Mass., Jan. 5, 1888; 25 Rep. 
207; s. c.,5 N. Eng. Rep. 521; s.c.14.N. E. Rep. 741. 





fixed a limit to the powers of courts of 
equity to decree a specific performance of a 
contract to sell land. The facts were simply 
that the defendant had leased to the plaintiff 
the premises in question, and in the lease 
covenanted that if the land should be for 
sale the plaintiff should have the ‘‘refusal’’ 
of it, or in other words, he should have a 
right precedent to any other person to pur- 
chase it. There was no price fixed in the 
covenant, nor any statement of value by 
which the price of the land was ascertain- 
able. The defendant sold the land to a per- 
son. who had notice of the stipulation in the 
covenant, and thereupon the plaintiff filed 
his bill setting up the covenant and praying 
for a specific performance thereof. The de- 
fendant demurred to the bill and subse- 
quently filed an answer which he was per- 
mitted by the court to withdraw, and to 
stand on his demurrer. The demurrer was 
sustained and the bill dismissed. The case 
was heard in the appellate court on the 
plaintiff’s exceptions. 

The supreme judicial court sustained the 
ruling of the trial court, permitting the de- 
fendant to withdraw his answer and stand on 
his demurrer. 

On the merits of the case, Holmes, J., 
speaking for the court, says: ‘‘We are of 
opinion that the bill does not state a case for 
equitable relief, and that the covenant set 
out is not of a nature to be specifically en- 
forced. 

‘‘The covenant is, ‘if the premises are for 
sale at any time, the lessee shall have the re- 
fusal of them.’ This is simply an agree- 
ment to give the lessee the first chance to 
make a contract—an agreement to sell—if 
the parties can agree, but not otherwise. It 
neither fixes the price, nor provides any way 
in which it can be fixed. Suppose that the 
premises had been advertised for sale, and 
that the tenant had brought his bill at once. 
It is plain that the court could not have 
named any sum at which the lessor should be 
compelled to sell. Considered, therefore, in 
the light of a contract to sell, as it is treated 
by the bill, it does not satisfy the statute of 
frauds, and apart from the statute it is not 
such a contract as equity can specifically en- 
force.” It may be said that the contract does 


2 Pray v. Clark, 113 Mass. 283; Grace v. Denison, 114 
Tb. 16; Gelston v. Sigmund, 27 Md. 334; Abeel v. Rad- 
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mean that the lessor will deal with the lessee 
on the same terms as with any one else, or at 
least will not discriminate against him; that 
the lessor has now fixed his price by a sale; 
and that, as the purchaser had notice of the 
contract, the defendants have removed the 
difficulties in the way of specific perform- 
ance by their own conduct. It might be that 
the remedy would do substantial justice as 
against the lessor, but, in order to do it, a 
term would have to be added which is not in 
the contract. The contract certainly does 
not contemplate a sale to somebody else as a 
mode of ascertaining the price at which the 
lessor will sell to the lessee.? The statute of 
frauds remains unsatisfied, notwithstanding 
what has happened. It is not the event, but 
the nature of the contract, which is to be 
considered ; and that must be determined by 
looking at it as it stood at the time it was 
made. 

‘*In deciding the case upon this ground, we 
do not mean to intimate that the bill does not 
disclose laches.°® 
that this defense is not open upon demurrer. 
There is no doubt that the statute of limita- 
tions can be taken advantage of in this way, 
because, although at common law, the stat- 
ute would have to be pleaded, and matter of 
aveidance could not be alleged before the 
replication,® in equity such replication as the 
plaintiff desires to make, other than the for- 
mal joinder of issue, must be inserted in the 
bill; and, therefore, if the lapse of time is 
shown, and not met, a demurrer lies. It has 
been thought that a different rule applied to 
laches on the ground that it was a conclusion 
of fact which could not be drawn on de- 
murrer.’ But the Massachusetts decisions 
hold that a demerrer will lie in clear cases.® 

‘*We have assumed in favor.of the plaintiff, 
without deciding that although the covenant 


cliff, 13 Johns. 297; Bromley v. Jefferies, 2 Vern. 415. 

3 Bromley v. Jefferies, supra. 

4See Stapilton v. Stapilton, 1 Atk. 2,10; Walton v. 
Coulson, 1 McLean, 120, 129; Moore’s Adm’rs v. Fitz 
Kandolph, 6 Leigh, 175, 186. 

5See Milward v. Thanet, 5 Ves. 720, note; Eads v. 
Williams, 4 De Gex, M. & G. 674, 691; Brooke v. Gar- 
rod, 3 Kay & J. 608; Ranelagh v. Meiton, 2 Drew. & S. 
278; Weston v. Collins, 34 Law J. Ch. 353; Fry on Spec. 
Perf. §§ 1072, 1073. 

6 Hawkins v. Billhead, 2 Wms. Saund. 63, note 6; 
Sawyer v. Boston, 144 Mass. 470, 472. 

7 Murfree on Eq. PI. (4th. ed.) 212. 

8’ Plymouth vy. Russell Mills, 7 Allen, 438; Williams 
v. Hart, 116 Mass. 513. 


Neither do we mean to say. 





sought to be enforced was broken before the 
assignment to the plaintiff, and the right of 
action was therefore attached to the person 
of her assignor,’ the chose in action might be 
assigned in equity ' at least for purposes of 
specific performance, and that the assignee 
might sue in her own name, without joining 
her assignor, as properly as if the contract 
had not been broken.”’ 


* Clark v. Swift, 3 Metc. 390, 392. 
103 Mete. 395. 





THE RIGHT OF THE 
WORK FOR THE 
COMPENSATION. 


HUSBAND TO 
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. In General. 
. Where There Are No Creditors. 
. As Her Agent for a Particular Transaction. 
. The Question of Profits Due to His Services. 
. Three Rules Where There Are Large Profits. 
a. First Rule. 
b. Second Rule. 
c. Third Rule. 
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The married women’s acts of the various 
States, while productive of great good, have 
not been without their evil results. The con- 
fidential relations of husband and wife have 
afforded a cover for transactions in fraud of 
the rights of creditors, convenient in propor- 
tion to her freedom to contract. It is our 
purpose to inquire briefly to what extent he 
may devote his time and skill to her business 
without rendering it liable to her creditors. 

1. In General.—The power of the wife to 
act as a sole trader is derived generally from 
statute. When she is not so authorized a 
business conducted in her name is presump- 
tively that of the husband.! But by the 
statute of most, if not all of the States, the 
wife may carry on a business in her own 
name. The statutes of some States which 
give her this power make provision against 
its abuse by forbidding the employment of 
the husband to superintend or carry on the 
business. In such States, if he devotes his 


1 Wortman v. Price, 47 Ill. 22; Alt v. Laforette, ¢ 
Mo. App. 91; Pawley v. Vogel, 42 Mo. 291; Buckley v. 
Wells, 33 N. Y. 518; Gage v. Dauchy, 34 N. Y. 293: 
Freeman v. Orser, 5 Duer, 476; Lyman v. Place, 26 N. 
J. Eq. 30; National Bank v. Sprague, 20 N. J. Eq. 15; 
Bucher v. Ream, 68 Pa. St. 421. 
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services to her business, the property will be 
liable for his debts.” 

Even though the wife has all the powers of 
a feme sole, any arrangement by which any 
general business is conducted by him in her 
name should be regarded with suspicion.’ 
The burden of proof is generally on the wife 
to show bona jfides.* In doubtful cases the 
courts sometimes regard her separate prop- 
erty in business in her name managed by him 
as loaned to him and sometimes as a gift to 
him.° 

2. Where There Are No Creditors. — 
Where there are no creditors whose rights 
may intervene and the wife may contract as 
an unmarried woman, she may employ the 
husband either with or without compensation 
in the same manner that she may employ any 
third person. Under such circumstances he 
is free to give any direction to his labor that 
he may choose and may donate it to her. 
Moreover, such is the marital relation that 
when there is no agreement for compensation, 
no implied obligation to pay any arises as 
between them, nor is there any presumption 
in favor of an agreement to pay him or of his 
having any interest in the business. It is 
where the husband has creditors, the payment 
of whose demands it seems desirable to avoid, 
that his right to work for the wife without 
compensation, or for an unreasonably small 
compensation, is questioned. 

3. As Her Agent for a Particular Trans- 
action.—That the husband may act as the 
wife’s agent without pay for a particular 
transaction, or in a general manner for the 
control of her property, or the investment of 
her funds, where his time and skill are not 
mainly devoted to such work, without thereby 


2 Porter v. Gamba, 43 Cal. 105; Youngworth v. Jew- 
ell, 15 Nev. 45. 

3 Brownell v. Dixon, 37 Ill. 197; Carn v. Royer, 55 
lowa, 650; Ladd v. Newell, 84 Minn. 107. An under- 
standing between husband and wife that he is to share 
in the profits of the business carried on in her name 
will make it liable for his debts: Hurlburt v. Jones, 25 
Cal. 225. 

4 Langford v. Grierson, 5 Ill. App. 362; Erdman v. 
Rosenthal, 60 Md. 312; Keeney v. Good, 21 Pa. St. 349. 
Good faith is a question of fact for the jury: Ladd v. 
Newell, 34 Minn. 107; Abbey v. Deyo, 44 N. Y. 343. 

5 Keller v. Mayer, 55 Ga. 406; Dent v. Slough, 40 
Ala. 518; Wilson v. Loomis, 55 Ill. 352; Brownell v. 
Dixon, 37 Ill. 197; Freeman vy. Orser, 5 Duer, 476; 
Glidden v. Taylor, 16 Ohio St. 509. 

6 Wilson v. Loomis, 55 Ill. 352; Broadwater v. Ja- 
<oby, 19 Neb. 77; Quidort’s Admr. v. Pergeaux, 18 N. 
J. Eq.472. But see Patten v. Patten, 75 IIl. 446. 





rendering it liable for his debts, admits of 
little doubt.’ The question of the liability of 
her property to the demands of her creditors 
can arise only where her services are devoted 
principally to her business. 

4. The Question of Profits. Due to His 
Services.—There is yet another limitation to 
the liability of her property arising from his 
employment by her—the question of an in- 
crease in the capital stock of the business or 
of larger profits due to his services. The 
duty of the husband to support his family is 
paramount to that of paying his debts. Ac- 
cordingly, the great weight of authority is 
found to sustain the doctrine that though the 
husband may give his entire time and skill to 
the wife’s business, yet where it is not mate- 
rially increased thereby, or his services are 
not reasonably worth more than the support 
of himself and family which has been paid 
for from the profits of the business, neither 
capital stock nor profits are liable for his 
debts. Under such circumstances the cred- 
itor cannot complain that the employment of 
the husband by the wife has defrauded him 
of the satisfaction of his demand; for if the 
debtor is capable only of meeting the primary 
obligation of supporting his family, the cred- 
itor is not the worse off that the wife is the 
employer. His condition would be no better 
were a third person the employer. 

This limitation deserves particular atten- 
tion, because in a great number of the cases 
usually cited in support of the doctrine that 
the husband’s services therein never render 
the wife’s business liable for his debts, the 
question of an increase of capital stock or of 
large profits due to his services, seems not to 
have been raised.’ But in view of the claim 


7 Wells v. Smith,*54 Ga. 262; Parker v. Bates, 29 
Kan. 597; Edgerly v. Gregory, 17 Neb. 348; Wood- 
worth v. Sweet, 51 N. Y. 8; National Bank v. Gaylord, 
66 Iowa, 582; Bongard v. Core, 82 Ill. 19; Wortman v. 
Price, 47 Ill. 22; Brownell v. Dixon, 37 Ill. 197; Ald- 
ridge v. Muirhead, 101 U. S. 397. 

8 Martinez v. Ward, 19 Fla. 175; Carn v. Royer, 55 
Iowa, 650; Shackleford v. Collier, 6 Bush, 149; Rush v. 
Vought, 55 Pa. St. 437. 

9 Lewis v. Johns, 24 Cal. 98; Coon v. Rigden, 4 Col. 
275; Cubberly v. Scott, 98 Ill. 388; Bongard v. Core, 82 
Ill. 19; Olsen v. Kern, 10 Lil. App. 578; Carn v. Royer, 
55 Iowa, 650; Bellows v. Rosenthal, 31 Ind. 116; Shackle- 
ford v. Collier, 6 Bush, 149; McIntyre v. Knowlton, 6 
Allen, 565; Rankin v. West, 25 Mich. 195; Hossfeldt v. 
Dill, 28 Minn. 469; Hamilton v. Booth, 55 Miss. 60; 
Ploss v. Thomas, 6 Mo. App. 157; Abbey v. Deyo, 44 


N. Y. 348; Gage v. Dauchy, 34 N. Y. 293; Buckley v. 
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that such an arrangement enables the hus- 
band to protect the excess value of his serv- 
ices above the necessary support of his fam- 
ily from his creditors, it must be apparent 
that the question of large profits or increase 
of business is of the first importance. Cer- 
tainly, no presumption will lie in favor of 
such increase in business or profits, and cases 
wherein the question is not raised throw little 
light on the subject. 

5. Three Rules Where There Are Large 
Profits. — When the husband bestows his 
time and services principally on the wife’s 
business and there are large profits or an in- 
crease in the capital stock due to his services, 
the question of constructive fraud is fully 
raised. In the decisions of the courts under 
such circumstances three distinct rules have 
obtained. 

a. First Rule.—Some courts have held 
that when the business is bona fide that of 
the wife, there is no restriction upon the 
power of the husband to bestow all his ener- 
gies upon it without the disagreeable incident 
of thereby providing for the payment of his 
just debts.!° 

In a case in New York,! Earl, J., said: 
‘*The creditors of an insolvent have no claim 
upon his services. They cannot compel him 
to work and earn wages for their benefit, and 
hence he does not defraud them if he chooses 
to give away his services by working gratui- 
tously for another. The husband may, there- 
fore, in the management of his wife’s separate 
business or property, work for her as any 
person might, without any compensation, and 
bis creditors would not thereby gain any right 
against the wife or her property and would 
have no legal right to complain.’’ 

Again, in a leading case” the Supreme 
Court of West Virginia said: ‘‘And if there 
is not established a want of bona jides, the 
business may be done through the husband 
as her agent, and all accretions. accumula- 
tions or appreciation in the value of such 
property resulting from handling or exchang- 


Wells, 33 N. Y. 518; Rash v. Vought, 55 Pa. St. 4387; 
Voorhies v. Bonesteel, 16 Wall. 16. 

10 Isham v. Schafer, 60 Barb. 317; Gage v. Dauchy, 
34 N. Y. 293; Kutcher v. Williams, 40 N. J. Eq. 436; 
King v. Voos (Oreg.), 26 Am. Law Reg. 246; Hodgen 
v. Cobb, 8 Rich. (S. C.) 50; Webster v. Hildreth, 33 
Vt. 457; Stewart on Husband and Wife, § 87. 

ll Abbey v. Deyo, 44 N. Y. 343. 

12 Miller v. Peck, 18 W. Va. 75. 





ing the same enures to the benefit of the wife 
without regard to the question of coverture. 
He was her agent and qui facit per alium, 
facit per se. The law of agency is not 
changed by reason of the marital relation, 
and it follows that the agent cannot, in the 
execution of his duties as such, obtain any 
tangible interest in the property in his 
charge.’’ 

Under this rule the husband has been al- 
lowed to give his whole time and labor to the 
wife’s separate business, paying off liens on 
the property from the profits without creating 
‘any liability against it for his debts; and 
the wife has been permitted to purchase a 
farm on credit, paying interest and part of 
the purchase money from the profits of the 
husband’s cultivation of the farm without 
subjecting it to the claims of his creditors.™ 

Of a case™ similar to the latter, though 
involving personal property, the Supreme 
Court of Pennsylvania said: ‘‘An arrange- 
ment to buy property on her credit and have 
it managed and paid for by him as her agent 
is too unsubstantial and too easily shammed 
to be at all satisfactory. All these things 
can be done by mere words, and words are 
but breath.”’ 

b. Second Rule.—In Illinois an exactly 
contrary doctrine has been announced. Ina 
case !® where the wife embarked her prop- 
erty in the lumber trade and employed 
her husband to manage it the court said: 
‘* If it be conceded that the money that con- 
stituted the capital at the beginning of the 
trade was the separate estate of Mrs. Roe, 
would that fact entitle her to appropriate to 
herself as separate estate the fruits of her 
husband’s labor through a series of years in 
a trade which by his skill and industry he 
had rendered most profitable to the exclusion 
of his creditors? If she could thus appro- 
priate the results of the husband’s labor, 
industry and skill to herself as separate es- 
tate for a number of years, no reason is per- 
ceived why she could not do it for an entire 
life-time. In the event that the wife had suf- 


138 Cooper v. Ham, 49 Ind. 393. 

14 Dayton v. Walsh, 47 Wis. 113; Knapp v. Smith, 
27 N. Y. 277. 

15 Keeney v. Good, 21 Pa. St. 349. 
monwealth v. Fletcher, 6 Bush, 171. 

16 Wilson v. Loomis, 55 Ill. 352, cited in Coon v. 
Rigden, 4 Col. 275. See, also, Wortman vy. Price, 47 
Ill. 22; Elijah v. Taylor, 37 Ill. 247. 


See, also, Com- 
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ficient separate estate with which to engage 
in the business of a general trade, she might 
be able to conduct it from year to year until 
by the labor and skill of the husband they 
would amass a fortune, and if the proceeds 
of the trade belonged exclusively to the wife 
as her separate estate the creditors of the 
husband would be without remedy. It was 
certainly never contemplated by the legisla- 
ture that any such results would follow from 
the act of 1861. A man’s labor and skill in 
any trade or branch of business is most val- 
uable capital, and it is as unlawful for him 
to appropriate the results of that labor and 
skill to the exclusive use of the wife as her 
separate property as it would be to thus 
appropriate his money to the detriment of his 
ereditors. It is a man’s first duty to provide 
a sufficient support for his wife and family, 
and when that is accomplished he has no 
legal or moral right to divert the surplus 
earnings arising from his skill and labor to 
any other purpose than the payment of his 
just debts, if he owes any. * * * If there 
were no creditors whose rights would be af- 
fected, of course, he could work for whom- 
soever he pleased and give any direction he 
chose to the results of that labor. It is sel- 
dom, however, that we find men working ex- 
clusively for and carrying on the business of 
a general trade in the name of the wife when 
there are no debts, the payment of which it is 
desirable to avoid. The rule is that if a wife 
advance her own separate money and place 
the same in the hands of her husband for the 
purpose of carrying on any general trade, and 
the husband, by his labor and skill in that 
undertaking, increase the funds, the entire 
eapital embarked in the enterprise, together 
with the increase, will not constitute the sep- 
arate estate of the wife, but will be liable for 
the debts of the husband.’’ 

ce. Third Rule.—A third rule that seems 
more equitable than either of the preceding 
was thus stated by the Supreme Court of 
Kentucky:" ‘‘ But if the husband’s labor 


17 Commonwealth v. Fletcher, 6 Bush, 171. See, 
also, Penn v. Whiteheads, 12 Grat. (Va.) 74; Martinez 
v. Ward, 19 Fla. 175; Keller v. Mayer, 55 Ga. 406; 
Quidort’s Admr. v. Pergeaux, 18 N. J. Eq. 472; Na- 
tional Bank v. Sprague, 20 N. J. Eq. 138; Glidden v. 
Taylor, 16 Ohio St. 509; Feller v. Alden, 23 Wis. 301. 
It is said that this right can be enforced in equity 
only: Glidden v. Taylor, 16 Ohio St. 509; Feller v. 
Alden, 23 Wis. 301. 





and attention to the wife’s business exceeded 
in value the cost of supporting himself and 
family, he and his creditors would be entitled 
to the ascertained excess; but his obligation 
to support his family was paramount to that 
of paying his debts, and until he made pro- 
vision for the discharge of that obligation 
the products of her farm would not be liable 
to his debts, and not then, unless it was 
shown that the portion not needed therefor 
was the result of his labor and skill.’’ 

The first of the three rules announced is 
objectionable, because it allows the husband 
to amass wealth, which, while it may belong 
bona fide to the wife, is in his control and 
ministers to his desires as fully in many cases 
as if it were his own. It is no answer to this 
objection to say that he is free to give his 
services to third persons, and therefore the 
creditor does not suffer when he gives them 
to his wife; for we know that men do not 
often give the results of their time and ener- 
gies to strangers. ‘To ignore the relation of 
husband and wife, in the consideration of this 
question, is to fly in the face of common ex- 
perience and to furnish a convenient cover 
for fraud. 

Under the second rule, announced by the 
Illinois court, the marital relation is made to 
work a disadvantage, because it does not 
permit the husband and wife to engage in 
trade to the same advantage that strangers 
might. The third rule gives to the husband 
every advantage for the support of his family 
that can fairly be derived from the possession 
of capital by the wife, to the wife the protec- 
tion of her property and any increase due to 
its possession alone, and to the creditor his 
just demand on the excess value of his debt- 
or’s time and services above the cost of sup- 
porting his family. 

Cuas. A. Rossis. 








CONDEMNATION—ACCEPTANCE OF DAMAGES 
—ESTOPPEL. 





UNION MUTUAL LIFE INS. CO. V. SLEE. 


Supreme Court of Illinois, September 26, 1887: 


1. A mortgagor agreed to quitclaim his equity toa 
purchaser of the premises from the mortgagee, for a 
certain sum of money to be credited on the mortgage 
debt, upon the strength of which agreement certain 
negotiations took place between the purchasers and 
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the mortgagee; but before the sale was completed the 
mortgagor notified the parties that he would not con- 
vey as agreed: Held, that the mortgagee was not es- 
topped to withdraw from his agreement. 

2. Where a complainant, owing to a mistaken theory 
of the law, omits to join a necessary party defendant, 
he will not be precluded from joining such party in an 
amended Dill. 


3. Where one entire lot and parts of two others ad- 
joining were included in a petition for condemnation, 
and the testimony as to value referred to the property 
as a whole, but through inadvertency only the entire 
lot was described in the verdict, held, that the land 
owner was not estopped from claiming, in collateral 
proceedings, that the parts of the two lots were not 
condemned. 


4. A deed executed under a power of sale in a trust 
deed may be shown to be a mortgage, although it is 
absolute on its face. 


5. An assignee of the mortgage is a necessary party 
to the redemption accounting. 


6. It is error for the master to refuse to allow such 
assignee to cross-examine witness for the complain- 
ant, and the error is not cured by recalling witness for 
cross-examination on a subsequent day. 


7. A judgment debtor who stands by at the sheriff’s 
sale and allows his property to be sold on execution 
without objection will be precluded afterwards from 
setting up that the judgment is fraudulent. 


8. A court of equity cannot assume jurisdiction over 
condemnation proceedings. 

SCHOLFIELD, J., delivered the opinion of the 
court: 

We think that the evidence in the present record, 
in respect of Slee’s right to redeem from the in- 
surance company, is not so materially different 
from that in the record when the case was here 
before (Insurance Co. v. Slee, 110 LIl. 35) as to 
call for a different conclusion from that then 
reached. And there is, in our opinion, too little 
ground for controversy in this respect to require a 
recitation or discussion of the evidence. The 
question then occurs, is Slee barred of this right 
by the conveyances by the insurance company to 
Averill, by Averill to Thomas, and by ‘Thomas to 
the railroad company? It is not claimed that 
Slee has, since the trustee’s sale, conveyed his 
equity of redemption, but it is claimed that 
Averill is a purchaser, in good faith, without no- 
tice of Slee’s equity. The deed of the insurance 
company to Averill was acknowleged on the twen- 
tieth of April, 1880; but previously, on the fourth 
of June, 1879, Slee had executed, as acknowl- 
edged, and placed on record, « deed declaring 
that the title of the insurance company to this 
property was in trust for himself. Averill was, in 
fact, as was also Thomas, an agent for the rail- 
road company, and he negotiated with Warfield, 
an agent of the insurance company, for the pur- 
chase of the property. Slee testified that he noti- 
fied Averill several times, before the negotiations, 
were concluded, that the property belonged to 
Slee, and that he was the proper party with whom 





to negotiate. Other evidence shows that Slee’s 





declaration of trust was brought to the attention 
of Averill, and other agents of the railroad com- 
pany interested, before the negotiations were con- 
cluded, and we think the fact fully established by 
the evidence that the purchase was made by the 
railroad company, and the deed of the insurance 
company was executed and accepted with full 
knowledge in the railroad company that Slee 
claimed the right to redeem, and that the interest 
of the insurance company in the property was 
only that of mortgagee. 

But it is contended, on behalf of the railroad 
company, (1) that the insurance company, in ne- 
gotiating this sale, and in conveying the property 
to Averill, acted under authority from Slee, and 
with his consent; that the price at which 
the property was sold was fixed by Slee, 
and the sale was made to reduce his indebted- 
ness to the insurance company; and_ that 
Slee is therefore estopped to claim a right to re- 
deem; (2) that, by the proceedings in the original 
cause, Slee has affirmed the sale to the railroad 
company, and its title under the conveyance; and 
(3) the agreement between Slee and the insurance 
company was not a mortgaze, but an agreement 
to reconvey. 

In our opinion, neither of these positions is 
tenable. 

1. Counsel for Slee deny, in the first place, that 
Slee. in fact, ever promised that he would convey 
to Averill, or that he authorized or consented te 
the sale’ to him; and Slee himself so testified. 
But Warfield and Gallery testify that he gave his 
consent that the property might be sold, if it 
could be sold for the price which Averill paid for 
it, and it is perhaps proper to say that the pre- 
ponderance is that way. Assuming that view to 
be maintained, counsel for Slee then insist upon 
the statute of frauds, as they did in the court be- 
low, as being a complete defense to this conten- 
tion of the railroad company; Slee having given 
no authority tor made any promise in writing in 
regard to the sale or conveyance of the property. 
Counsel for the railroad company, however, reply 
to this that Slee is equitably estopped to deny the 
sale, and this, therefore, is the only inquiry to 
which our attention need be directed on this point. 
The rule quoted by counsel from Smith v. Newton, 
38 Il. 235, and Bank v. Bowen, 80 Ill. 545, we ac- 
cept as sufficiently accurate for the present ques- 
tion. It is: ‘‘Whenever an act is done or a state- 
ment made by a party, which cannot be contra- 
tradicted or contravened without fraud on his 
part and injury to others whose conduct has been 
influenced by the act or admission, the character 
of an estoppel will attach to what would other- 
wise be mere matter of evidence.”’ 

This, it will be observed, requires that the act 
done or statement made shall have induced action 
which would not otherwise have been taken, and 
that the party so acting shall be injured by a re- 
pudiation of the act done orstatement made. The 
evidence here, in our opinion, does not bring this 
case within these requirements. It bas been seen 








264 THE CENTRAL LAW JOURNAL. 


No. 11 








that the negotiation on the part of the insurance 
company were conducted by Warfield. He testi- 
fied that Averill made application to him to buy 
the property, and inquired the price; that wit- 
ness replied that the price was $3,500; that Averill 
then said he would give $300 for the refusal of 
that price for a stated time; that Warfield com- 
municated this offer to Slee, and Slee was not 
satisfied with the price; that Slee then said, if 
Warfield could get a sufficient amount for the 
property to reduce his indebtedness to the insur- 
ance company to $3,000, he would approve the 
sale and give a quitclaim deed. As the insurance 
company figured up the indebtedness of Slee at 
$7,680, this would require the property to be sold 
for $4,680. Warfield then notified Averill that he 
could have the property for $4,680, and, with the 
insurance company’s deed, a quitclaim also from 
Slee. Averill accept the offer. The insurance 
company executed a quitclaim to Averill, but Slee 
refused to do so. Then before any deed was de- 
livered or payment made, an agreement in writ- 
ing was entered into, which is hereafter set out. 
Warfield, among other things, said: ‘‘The con- 
tract was executed at the suggestion of Averill, as 
we did not have a quitclaim from Mr. Slee.*” And 
Crawford, agent for the railroad company, testi- 
tied, speaking of Slee’s claim to the property and 
his refusal to quitclaim: “I thought, from the 
statement, and the looks of it, that the insurance 
company’s title was good, but took this precaution 
of the agreement, in case anything should develop 
in any litigation that might come up as between 
them, (i. ¢., the insurance company and Slee.) and 
at the time decided to go on with the condemna- 
tion proceeding.’’ And again he said: ‘*‘When 
this contract was executed by the insurance com- 
pany I authorized the sale, and it was closed by 
the delivery of the papers to Averill, and his pay- 
ment of the money.” 
The agreement reads as follows: 
‘““MEMORANDUM OF AGREEMENT 

+*Made this twenty-fourth day of March, A. D. 
1880, between the Union Mutual Life Insurance 
Company and Albert J. Averill, witnesseth that 
whereas, the said Averill has purchased from the 
said company, for the sum of forty-six hundred 
and eighty dollars, the following described real 
estate, situate in the city of Chicago, county of 
Cook, and State of Illinois, to-wit: Lot number 
one (1), in block number nine (9), assessor's sec- 
ond division of the east fraction of the northeast 
quarter of section twenty-one (21), township 
thirty-nine (39) north, range fourteen (14) east of 
the third principal meridian; also so much of lots 
eleven (11) and twelve (12), in block two (2), in 
Wilder’s north addition to Chicago, described as 
follows, to-wit: Beginning at the northwest 
corner of said lot one (1), and running thence 
west, to the center line of the alley between Third 
and Fourth avenues. thirty feet, more or less; 
thence south, on an extension of said center line, 
sixty feet; thence east, parallel with the north 
line of lot hereby described, to the west line of 





lot two (2), in said block nine, of said assessor’s 
division; thence north, on the west line of said 
lots one (1) and two (2), in said block nine (9), 
sixty feet, to tke place of beginning; the title to 
which land was acquired by the said company by 
virtue of a sale made under and by virtue of the 
power of sale contained in a certain trust deed 
given by William J. Slee and wife to Levi D. 
Boone, dated June 4, A. D. 1870, and recorded in 
the recorder’s oftice for said county of Cook in 
Book 566 of Deeds, page 118, and in Book 851 of 
Records, page 317; and whereas, the said William 
J. Slee has placed on record in said recorder’s 
office a notice to the effect that he claims the right 
to redeem said property from said sale. the validity 
of which claim the said company denies; now, 
therefore, it is agreed that, in the event of re- 
demption made by said Slee, his heirs, executors, 
administrators, or assigns, of the property de- 
scribed in said trust deed, the said Averill, his 
heirs or assigns, shall be entitled to have and re- 
ceive, out of the redemption money paid by said 
Slee, his heirs, executors, administrators, or as- 
signs, the said sum of forty-six hundred and eighty 
dollars, with interest thereon from the day of the 
date hereof at the rate of six per centum per 
annum, and also whatever money shall, in the 
event of such redemption, be decreed by the court 
to be paid by the said Slee, his heirs, executors, 
administrators, or assigns, for or on account of 
any taxes, assessments, or other outlays made by 
the said Averill upon the property so as aforesaid 
purchased by him. 

‘In witness whereof the said Union Mutual Life 
Insurance Company hath caused this agreement 
to be subscribed by John E. De Witt, its president, 
the day and year first above written. 

“UNION MUTUAL LIFE INSURANCE COMPANY. 

**By John E. De Witt, President.” 


After this instrument was executed, and prob- 
ably on the twentieth of April, 1880, it and the 
deed of the insurance company were delivered to 
Averill, and Averill, on that date, but not until 
then, paid to the insurance company $4,680. It 
is thus certain that any promise of Slee to make a 
quitclaim was abandoned; and that the deed of 
the insurance company was delivered and the 
money paid by Averill on the faith of this. agree- 
ment. And it is, moreover, therefore impossible 
that either the insurance company or the railroad 
company can have been injured by Slee’s failure 
to quitclaim further than the inappreciable value 
of the loss of time of their agents in negotiating 
for his quitclain. ; 

2. We do not think, in view of the fact that Slee 
had always denied the authority of the insurance 
company to sell and convey this property, or any 
interest on it, that any acquiescence in the sale can 
be inferred because in the original bill he omitted 
to make the railroad company a party. If he had 
been right in his view, the deed of the insurance 
company, having been executed with notice of his 
ownership of the title, would have conveyed 
nothing to the railroad company, and he would 
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hence have been under no necessity to bave noticed 
the transaction between these companies. Itmay 
be conceded that Slee was mistaken as to the law 
applicable to his case, but since it is evident that 
his omission to make the railroad company a party 
was because of that mistake, and not because he, 
in fact, admitted its title, it can be of no im- 
portance here. 

The averment in the amendment is that the rail- 
road company made an agreement with the in- 
surance company ‘‘to purchase its interest’? (not 
the title) in the property described in the trust 
deeds, etc.; and the prayer is ‘‘that it may be de- 
creed that the title to any land mentioned in this 
amendment, or in the original bill, which may 
have been conveyed by said insurance company 
to Averill, and by him to said railroad company, 
or by said insurance company to said railroad 
company directly, was conveyed with notice of 
and subject to all the rights and equities of com- 
plainant as stated in such bills,’’ ete. If this is, 
even by implication, an acquiescence by Slee in 
the sale, we are unable to comprehend the import 
of the language employed. That Slee intended 
to assert his title as paramonnt to that conveyed 
by the insurance company would seem to be as 
plain as language can make it. 

3. The testimony of Judge Tuley settles, beyond 
question, that the insurance company and Slee 
intended to occupy toward each other, with 
reference to this property, the relations of mort- 
gagor and mortgagee, and not those of vendorand 
vendee. Hesaid: ‘The property was to be sold 
under the trust deed, bid in by the insurance com- 
pany, and new papers were to be made by which 
the loan would be extended. ‘The insurance com- 
pany was to make a deed to Slee, and take a mort- 
gage back.”’ There is nothing in the record show- 
ing another and different agreement between the 
parties. 

TYhis brings us to the question whether Slee, by 
accepting or availing of the condemnation money 
in the hands of the county treasurer, is bound to 
accept it as a payment in full for the condemna- 
tion of all the property taken by the railroad com- 
pany, and as barring any further claim on his part 
to that property. In our opinion, it must be 
answered in the negative. It is in proof that the 
evidence given in the condemnation proceeding 
related to the entire property, and that the amount 
assessed by the jury was intended to be the com- 
pensation for the entire property taken and dam- 
aged, though by mistake the property described 
in the verdict is only lot 1, in block 9, ete. And 
that judgment was rendered upon the verdict 
without discovering the mistake; and it is con- 
tended that the maxim that ‘the who seeks equity 
must do equity” is applicable; and, inasmuch as 
Slee accepts compensation for the whole, he must 
consent that the whole is condemned. A little 
further examination into the facts affecting the 
situation of the parties will disclose that this, 
though at first view plausible, is not sound. 

This is not a case where Slee has an election to 





take the land or the money, as it would have been 
had the verdict and judgment been defective and 
insufficient as to all and every part of the property 
sought to be condemned. Had the evidence shown 
a sum certain as compensation for the taking of 
the entire property, but that the verdict and judg- 
ment were defective and insufficient to vest any 
right in any part of the property in the petition, 
and had Slee been seeking to recover that sum, 
then he would have been bound to consent that 
the railroad company should take the entire prop- 
erty. He would not have been concluded by the 
judgment, and he might have retained the prop- 
erty, but he could not have taken the money and 
property both; treated the property both as con- 
demned and not condemned at the same time. 
Taking the condemnation money would have 
estopped him to deny the condemnatiou. Town 
v. ‘Town of Blackberry, 29 Ill. 137; Kile v. Town 
of Yellowhead, 80 Ill. 208. 

The judgment here is conclusive against Slee as 
to the property described in the verdict and judg- 
ment, and it is, therefore, impossible that he ean 
make an election to retain it, or accept the com- 
peasation for its taking. He can only accept the 
compensation. And, since there is no apportion- 
ment of any part of the compensation assessed to 
the property not described in the verdict and 
judgment, it is impossible to say that, by seeking 
or accepting the compensation assessed, Slee has 
elected to treat the property as condemned also. 

It is conceded that this verdict and judgment 
cannot now be amended in this proceeding. It is 
to be kept in mind that the proceeding is in invitum; 
that the defendant therein is consenting to nothing, 
and that upon the party seeking to divest his title 
is the burden of showing a verdict and judgment 
having that effect. This is elementary, and too 
familiar to need the citation of authority in its 
support. The railroad company is alone respon- 
sible for any mistakes that occurred in this pro- 
ceeding. It should have taken steps in the county 
court to have corrected the judgment. It was 
not bound to take the property after condemna- 
tion. If it deemed the compensation assessed was 
too high, it was within its discretion to decline 
paying or depositing the amount assessed as com- 
pensation, and to abandon the condemnation. 
Chicago v. Barbian, 80 Ill. 482; City of Bloom- 
ington v. Miller, 84 Il]. 621. 

But the evidence shows that the compensation 
here assessed was deposited with the county 
treasurer, by the proper agent of the railroad 
company, after it was known what property was 
described in the verdict and judgment, and that 
this compensation was assessed for the taking of 
that property only. Andrew Crawford, the agent 
of the railroad company, having in charge the 
procuring of right of way, depot grounds, etc., 
testified: ‘I was aware that the record of the 
judgment in the condemnation suit showed only 
lot 1 before I paid the money to the treasurer and 
took out a writ of possession. The reasons that 
induced me to do so were that it was necessary 
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for the company to obtain possession of the prop- 
erty, and after fully considering it myself, and 
consulting our attorney, it was thought best and 
safe to make the deposit.’* This should estop the 
company from saying that the compensation 
deposited was for other than the property de- 
scribed in the verdict and judgment. Moreover, 
the constitution guaranties ‘that private property 
shall not be taken or damaged for public use with- 
out just compensation. Such compensation, when 
not made by the State, shall be ascertained by a 
jury, as shall be prescribed by law.”’ Section 13, 
art. 2. No jury has ascertained here the ‘just 
compensation” for taking the property not de- 
scribed in the verdict and judgment. And totake 
that property from Slee because he elects to take 
a sum assessed on evidence given with reference 
to the property described in the verdict and judg- 
ment, and that not described in them, in gross, 
would plainly be in violation of this clause of the 
constitution; for, there being no apportionment 
of the compensation in respect of the different 
pieces of property, there is no opportunity of an 
election to take equivalents. And Slee would be 
compelled either to reject all compensation for 
the property described in the verdict and judg- 
ment, or to abandon his ownership of his prop- 
erty not described in the verdict and judgment. 
The maxim quoted can have no application to 
such a case. 

The question next in order is, what interest in 
the property passed by the deed of the insurance 
company? It is contended on behalf of the rail- 
road company that, if a perfect title did not pass 
at least the interest of the insurance company as 
mortgagee passed. This is controverted by 
counsel for Slee, who contend that, inasmuch as 
there was no assignment of the debt, nothing 
could pass by the deed of the mortgagee. Where 
the debt is evidenced by an instrument separate 
and distinct from the mortgage, as, for instance, 
a promissory note or bond, the rule in this State 
undoubtedly is that the assignment of the debt 
carries the mortgage with it, and the mortgage 
can have no validity separate and apart from the 
debt, nor otherwise than as an incident to the 
debt. Olds v. Cummings, 31 Ill. 188; Delano v. 
Bennett, 90 Ill. 533; Towner v. McClelland, 110 
Til. 542. 

But we have seen that the original trust deeds 
were foreclosed by sale, and a trustee’s deed was 
executed which, upon its face, attempts to vest an 
absolute title in the insurance company, but 
which, by reason of the agreement made at the 
time of its execution between Slee and the insur- 
ance company, was, in fact, but a mortgage to 
secure whatever indebtedness was then due from 
Slee to the insurance company. No account was 
had between Slee and the insurance company to 
ascertain the amount then due, and no instrument 
in writing was executed expressing the amount 
of that indebtedness. The absolute deed was a 
mortgage because of the agreement, and the 
amount it secured was whatever balance should 





be due from Slee to the insurance company upon 
an accounting. When, therefore, the insurance 
company assumed to convey a fee to Averill, it 
only conveyed its interest as mortgagee, because 
Averill was charged with notice that it had no 
other interest to convey. The deed operated as 
an equitable assignment of the mortgage, and 
thereafter Averill, and the railroad company for 
whom he purchased, held as mortgagee, just as 
the insurance company had done before its con- 
veyance. 1 Jones, Mortg. (2d ed.) § 808, and au- 
thorities cited in notes 4, 5. 

It must, then, be quite clear that the railroad 
company was an indispensable party to the ac- 
counting before the master in chancery; for upon 
that accounting depended what it should receive 
upon redemption. The rule is that, upon the 
hearing before the master in chancery, ‘‘the par- 
ties have the same right to be heard by themselves 
or by counsel, to introduce evidence, cross-ex- 
amine witnesses, and to take the various steps 
authorized by law. as if the hearing was before 
the chancellor instead of the master.’’ Whiteside 
v. Pulliam, 25 Ill. 285. To like effect, see, also, 
McClay v. Norris, 4 Gilman, 370. 

The record shows that the railroad company 
objected, on the hearing before the master in 
chancery, to the reading of the evidence of vertaiu 
witnesses produced by Slee, and that, to remove 
all grounds for objections, Slee produced some 
and offered to produce all of said witnesses to 
enable the railroad company to cross-examine 
them. This was after the witnesses had all been 
examined. The master in chancery thereupon 
overruled the objection. The same objection, 
supported by affidavits that the witnesses had been 
examined in the absence of the railroad company; 
and without notice to it, was reviewed in the cir- 
cuit court; and Slee there again offered to pro- 
duce the witnesses for cross-examination by the 
railroad company, but no witnesses were actually 
produced for that purpose. The court took the 
motion under advisement until the hearing, and 
then overruled it. We think there was error in 
this ruling. The party is entitled to be present 
and listen to the testimony of the witness as it is 
detailed by him in chief, and to then, or as soon 
thereafter as convenience will admit, cross-ex- 
amine him. And it does not cure the error of 
denying this opportunity to allow him, at some 
subsequent day, to have the witness brought be- 
fore the master in chancery for his cross-examina- 
tion. It is important that a party shall be allowed 
an opportunity to confront witnesses who may 
testify against him, while giving their hostile evi- 
dence. 

It is contended that the court below erred in 
crediting Slee’s indebtedness with the amount of 
the condemnation money as of the date it was 
paid into the hands of the county treasurer, De- 
cember 27,1880. We do not think the objection 
is tenable. It is true that Slee, in his original bill, 
filed before the condemnation money was paid 
into the county treasury—that is, on the thir- 
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teenth of October, A. D. 1880—prayed that the in- 
surance company might be enjoined from collect- 
ing the condemnatiom money from the county 
treasury. But the insurance company answered 
this bill before the condemnation money was paid 
to the county treasurer (on the sixteenth day of 
November. A. D. 1880), denying that it had any 
interest in the condemnation money, and alleging 
that it belonged to A. J. Averill, to whom it had 
conveyed, etc., and who, as we have before seen, 
in fact held for the railroad company; and this, 
in our view, as we have heretofore shown, was 
true. Averill, or rather the railroad company as 
assignee, stood, as respects the land conveyed by 
the insurance company, in its place. The con- 
demnation money took the place of the land, and 
the mortgagee, and, by consequence, its assignee, 
was entitled to be satisfied out of it before Slee 
was entitled to any part of it. Jones, Mortg. § 
708; Railroad Co. v. Chamberlain, 84 Ill. 333. 

There is nothing in the record to show that Slee 
did anything to prevent the railroad company 
from having the money paid pursuant to the judg- 
ment of condemnation, or to prevent its retaining 
the money on account. No order of court was 
made, or asked, to that effect, and Slee did not 
himself take, or offer to take the money from the 
treasurer. The statute provides (§ 14, p. 477, 
Rev. Stat. 1874): “Payment of compensation ad- 
judged may, in all cases, be made to the county 
treasurer, who shall on demand, pay the same to 
the party thereto entitled, taking receipt therefor, 
or payment may be made to the party entitled, 
and * * *”* There was, therefore, in truth, 
no necessity for the railroad company paying the 
money, to the extent of the balance due from Slee, 
into the hands of the treasurer. Being entitled to 
retain it as assignee, it would have been sufficient 
for the railroad company to have set up that fact 
in its answer, and proved it on the trial. Cer- 
tainly it is not Slee’s fault that it has been de- 
prived of the use of this money. 

It is insisted we should, in this opinion, settle 
the equities between the insurance company and 
the railroad company. To do this any further 
than we have already done would be to go entirely 
outside of the record; for no relief is asked by 
one of these companies as against the other, in 
any pleading before us. 

It is further objected against the decree below 
that it should have required a condemnation of 
the property included in the petition for condem- 
nation, but omitted from the verdict and judg- 
ment. Proceedings to condemn property under 
the eminent domain act are legal, not equitable. 
Either party is entitled to have a jury, and the 
introduction of evidence and mode of conducting 
the trial after the jury is impaneled is according 
to the rules and practice in trials atlaw. We 
think it would be inconvenient, and subserve no 
useful purpose, for a court of equity to take charge 
of such a trial. It would have to remit it toa 
court of law, and could only receive and act upon 
the judgment of that court after judgment ren- 





dered. We think it is best to remit the parties to 
the proper forum in the first instance. 

The remaining contention of appellant deemed 
necessary to notice is that the court below erred 
in dissolving the injunction of the trespass suits 
brought on account of the taking of the property 
not condemed. We do not think that the case in 
this respect is one calling for the interposition of 
a court of equity. Whatever defense the railroad 
company may have is good at law. 

Several cross-errors are assigned by appellee: 

1. He contends that the court erred in not dis- 
solving the injunction as to the property of which 
the railroad company is adjudged to have title. 
It is true that, as to that property, the defense at 
law is complete. But how is appellee injured by 
this decree? We are unable to perceive. It de- 
prives him of no right. 

2. He argues that if he must redeem from the 
railroad company he should be allowed to redeem 
as to the six and two-thirds feet sold on execu- 
tion. The six and two-thirds feet lot was not in- 
cluded in either of the mortgages executed by 
Slee to the insurance company, and it is not in- 
cluded in the deed or the agreement accompany- 
ing it executed by the insurance company to Av- 
erill, nor is it included in Slee’s declaration*of 
title which he caused to be recorded. Conceding 
that the judgment upon which it was sold was 
fraudulent, there is no proof that Averill knew 
that fact when he purchased the certificate of sale. 
Slee was himself present at the sheriff’s sale, but 
made no objection and gave no notice of his claim. 
He let the period of redemption go by, and made 
no effort either to redeem or to have the sale set 
aside. We think the court properly refused to 
disturb the title. Slee is entitled to credit, in his 
accounting, for the amount for which this lot was 
sold by the sheriff, and that he received. 

The decree below is affirmed, except as to that 
part relating to the accounting, which, in the re- 
spect and for the reason before indicated, is re- 
versed. And to the end that the account may be 
taken anew, in conformity with the views here 
expressed, the cause is remanded. 

The case is one, however, wherein, in our opin- 
ion, it is equitable that the costs in this court 
should be divided. The clerk will therefore tax 
one-half the costs in this court to the appellants, 
and the other half to appellee. 

Affirmed in part and reversed in part, and re- 
manded. 


NoTE.—One Who Accepts Damages in Condemna- 
tion Proceedings is Estopped to Contest Their Valid- 
ity.—Where the owner of land receives the damage 
assessed for opening a road, he is estopped to assert, 
in collateral proceedings, that the condemnation pro- 
ceedings were void.! Where land condemned was 
owned jointly by ten brothers and sisters, but, through 
inadvertence, the jury awarded nearly all the damages 


1 Kile v. Yellowhead, 80 Ill. 208; Hitchcock v. Danbury, 
etc. R. Co., 2 Conn. 516; Kurber v. Nellis, 22 Wis. 215; 
Felch v. Gilman, 22 Vt. 38; Chatterton v. Parrott, 26 
Mich. 432. 
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assessed to one of the brothers, who voluntarily made 
an equal apportionment of the amount of damages 
among his brothers and sisters: Held, that another 
brother, who had received his share from his brother, 
was precluded from attacking the condemnation pro- 
ceedings, collaterally, on account of the error in the 
verdict, or because he was not duly notified of the 
proceedings.2 Where the selectmen, in laying out a 
road, awarded the whole of the damages for land 
taken to the life-tenant, giving nothing to the rever- 
sioners: Held, that the mistake of the commissioners 
furnished the town no defense in an action of debt by 
the life-tenant to recover the amount of the award. 

The acceptance of damages waives all questions as 
to whether the land condemned was within the strip 
of 100 feet in width, which the railroad was by its 
charter authorized to condemn.‘ 

Where the defendant, in condemnation proceedings, 
accepts the damages assessed by commissioners or 
arbitrators, he will be precluded from further prose- 
cuting an appeal from such assessment theretofore 
commenced.5 

What Defects in Condemnation Proceedings may 
be Raised VCollaterally.—Jurisdictional defects may 
be raised in collateral proceedings .é 

Where all facts necessary to jurisdiction are shown, 
the judgment of a court in condemnation proceedings 
cannot be questioned collaterally in an ejectment suit.” 

In mandamus proceedings, to compel highway com- 
missioners to open a road, the commissioners may set 
up in defense that their order laying out such road 
was void, because the certificate for its necessity was 
not signed by twelve freeholders, as required by law. 
Such facts is jurisdictional and may be proved, al- 
though the order of the commissioners recites that the 
certificate was signed by twelve freeholders.§ 

Failure to obtain jurisdiction of the person cannot 
be taken advantage of by any one but the person him- 
self. Held, in a case where a town, indicted for failure 
to repair a highway, contested the legality of the road 
on the ground that one of the owners, whose land was 
taken, had not been properly served with notice.® 

The rule that jurisdictional facts, not stated in the 
record, will be assumed in favor of the jurisdiction of 
courts of record applies to condemnation proceedings 
in a court of record.!0 Where, in condemnation pro- 
ceedings, the court finds that the parties have been 
duly served with notice, and this finding is based on 
an affidavit, also part of the record, the finding cannot 
be disputed, in a collateral proceeding, although the 
affidavit is insufficient to support it.' Irregularities 
in proceedings for condemnation or inadequacy of 
damages furnish no ground for the interference of 
equity. They can only be remedied in the condemna- 
tion proceedings. But equity will enjoin the taking 
of land before the consummation of the condemnation 
proceedings.!2 Ordinarily, a bill in equity will not lie 


2 Whittlesey v. Hartford, etc. R. Co., 23 Conn. 421. 

8 Sparbunk v. Walpole, 20 N. H, 317. 

4 Burnes v. Milwaukee, etc. R. Co., 9 Wis. 450. 

5 Baltimore, etc. R. Co. v. Johnson, 84 Ind. 420; Mis- 
sissippi, etc. R. Co. v. Byington, 14 Iowa, 572; Dodge v. 
Burns, 6 Wis. 514; Hatch v. Hawkes, 126 Mass. 177. 

6 Clement v. Burns, 43 N. H. 607. 

7 Secombe v. Railway Co., 23 Wall. 108. 


8 People v. Commissioners of Highways, etc., 27 Barb. 


94. 

9 State v. Richmond, 26 N. H. 232. 

10 Ney v. Swinney, 36 Ind. 454. 

11 Galena, etc. R. Co. v. Powel, 22 Ill. 399. 

12 New Central Coal Co. v. George’s Creek Coal, etc. 
Co., 37 Md. 537. 





to remedy defects in the proceedings of an inferior 
tribunal in the condemnation of land. The proper 
remedy is by writ of certiorari.8 Where the pro- 
ceedings of an inferior tribunal or judicial body are 
defective and liable to be reversed on a certiorari, the 
same defects may also be taken advantage of in col- 
lateral proceedings.!4 Objections to condemnation 
proceedings, that could have been raised on appeal, 
furnish no ground for an injunction to prevent the 
occupation of the land condemned.!5 Where a de- 
fendant in condemnation proceedings appeals, he can- 
not raise the same objections by a bill in equity, also, 
even assuming that the proceedings can be attacked 
collaterally.16 A land owner whose land had been 
condemned, but to whom the damages had never been 
paid, filed a bill to establish a lien for the amount of 
damages against the land taken and to have it sold to 
pay the same. It was also contended that a part of 
the land was not necessary for the use of the road: 
Held, that this question could not be raised collater- 
ally.17. Where a railroad condemned land to build a 
branch road, held that the land owner could not, in an 
action of trespass against the railroad company for 
entering upon condemned land, object that the charter 
of the railroad company did not authorize it to build 
the branch road, and that the condemnation was there- 
fore illegal.18 In mandamus proceedings by a land 
owner to compel the auditor to issue his warrant in 
payment of the damages assessed by a jury of inquest, 
the auditor cannot set up that the lands were not 
sufffciently described in the inquest.!® A judgment of 
condemnation cannot be attacked, in an action of 
ejectment, on the ground that the description in the 
petition for condemnation was not sufficiently pre- 
cise.20 

An unreasonable delay in depositing the damages 
assessed is waived by an acceptance of such damages 
when so deposited.2! Delay in filing the papers re- 
lating to the opening of a highway is waived by the 
acceptance of damages. The objection that one of 
the commissioners was not a freeholder cannot be 
taken in collateral proceedings.?% 

Certiorari to Remedy Defects in Preliminary Pro- 
ceedings.—Where a sheriff’s jury awarded damages to 
a person who was not entitled, under the statute, to 
any, they have exceeded their jurisdiction and their 
verdict may be quashed by certiorari. The excess of 
jurisdiction need not appear on the face of the record 
but may be shown by affidavit.24 Although the 
amount of damages cannot be gone into on certiorari 
of the proceedings of commissioners to condemn land, 
still such proceedings will be quashed if the damages 
are so high as to show clearly that the commissioners 
acted upon illegal principles in assuming them, and 
affidavits may be filed showing the value of the land 
upon any proper basis of valuation. Although the 


13 Ewing v. City of St. Louis, 5 Wall. 413. 

14 State v. Richmond, 26 N. H. 232. See Sanburn v. Fel- 
lows, 22 Jd. 473. ‘ 

15 Phillips v. Watson, 63 Iowa, 28. See People, ete. v. 
Wasson, 64 N. Y. 167; Frevert v. Finfrank, 31 Ohio St. 
621; McClelland v. Miller, 28 Jd. 488. 

16 Ney v. Swinney, 36 Ind. 454. 

17 Hamilton v. Annapolis, etc. R. Co., 1 Md. Ch. 107. 

18 Evans v. Haefner, 29 Mo. 141. 

19 Orise v. Auditor, 17 Ark. 572. ; 

20 St. Joseph, etc. Co. v. Cincinnati, etc. Co.,9 N. E. 
Rep. 727. 

21 Hawley v. Hurrall, 19 Conn. 142. 

22 Gour v. Blackberry, 29 Ill. 137. 

23 Van Steenbergh v. Bigelow, 3 Wend. 42. 

24 Penny v. Southeastern R. Co., 7 El. & Bl. 660. 

2% New Jersey, etc, Co. v. Suydam, 17 N. J. 25. 
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decision of the canal board is made final and conclu- 
sive as to the award of damages for land taken for the 
canal, nevertheless, a resolution of such board reduc- 
ing the amount of damages awarded by the ap- 
praisers may be quashed on certiorari, where it fails 
to give ground for such reduction as required by 
statute.26 Proceedings of drain commissioners con- 
demning private property may be reviewed on cer- 
tiorari.7 An appeal from the award of damages 
waives all defects in preliminary proceedings. A 
land owner may appeal from the damages awarded, 
and at the same time dispute by certiorari the validity 
of proceedings.” L. M. GREELEY. 


26 People v. Canal Board, 7 Lans. (N. Y.) 220. 

27 Kroop v. Foreman, 31 Mich. 144. 

23 Delaware, etc. R. Co. v. Burron, 61 Pa. St. 369; In re 
Weaver's Road, 9 Wright (Pa.), 405; Pinkham v. Chelms- 
ford, 109 Mass. 225. 

29 State v. East Orange (N.J.), 8 Atl. Rep. 107. 





NEW TRIAL—AFFIDAVITS OF JURORS—DAM- 
AGES. 





ALEXANDER, ET AL V. HUMBER. 





Court of Appeals of Kentucky, January 19, 1888. 


1. New Trial—Afidavits of Jurors not Admissible 
to show Mistake in Verdict.—The affidavits of jurors 
cannot be heard on a motion for new trial to show that 
by mistake the verdict was returned for a different 
sum than they intended. 


2. Motion for New Trial—Renewing Exceptions in. 
—Matters of exception not renewed in the motion for 
new trial are waived, and cannot be considered on ap- 
peal. 


8. Evidence—Permanent Injury. — In an action for 
.an injury to the person evidence of the permanent 
character of the injury is admissible; since all the 
damages which have flowed from it or which will be 
likely to flow from it must be assessed in one action. 


4. Instructions. —Various rulings upon instructions 
in an action for personal injuries produced by negli- 
gence, considered. 


HO tT, J., delivered the opinion of the court: 

The appellee, Frances Humber, sued the ap- 
pellants, J. W. Alexander and T. L. Martin, for 
“wrongfully, wantonly, willfully, and negli- 
gently”’ driving a buggy against and over her, 
when she was walking along a public road. The 
verdict was: ‘‘We, the jury, find for plaintiff 
$1,000, jointly.””, Among other grounds presented 
for a new trial is one to the effect that this was 
returned by mistake, and that the jury intended 
to sever the damages, and fix them at $500 against 
each of the appellants. It appears that the ver- 
dict was handed in by the jury without question 
or objection by any one. Several hours thereaf- 
ter, the trial judge stated, in open court, that he 
had been informed by one of the jury that it was 
not their verdict. Thereupon, and although they 
had been discharged as to this case several hours, 


_he called them before him and examined them, 


nearly every one saying that they intended to find 





$500 against each defendant, and that it was not 
their verdict. Subsequently their affidavits to the 
effect above indicated were filed in support of the 
motion for a new trial; but it was refused. The 
act of February 14, 1839, allowed a joint or sev- 
eral assessment of damages in an action of tres- 
pass. This was in derogation of the general rule 
of the common law. It was adopted because the 
conduct of one trespasser is often more wanton 
and aggravating than that of another. The Code 
of Practice contains no such provision. It says 
nothing upon the subject. The case of Buckles 
v. Lambert, 4 Mete. (Ky.) 330, decided since its 
adoption, recognized the statute as then in force, 
and to this view we adhere. The jury, therefore, 
had the power to sever the damages; and the 
question is now presented whether the lower 
court should, upon the affidavits, have set aside 
the verdict. 

The aftidavits of jurors cannot be received to 
impeach their verdict for misbehavior in them- 
selves or their fellow-jurors. Allard v. Smith, 2 
Metec. (Ky.) 297. It is said, however, that this is 
not the purpose here; but to show that the real 
verdict was not returned by a mistake in the lan- 
guage used in writing it. After a verdict has been 
returned in open court, it would open a wide door 
to trickery, corruption, and fraud to grant a new 
trial upon the ex parte affidavits of individual 
jurors as to what the jury intended to do. Public 
policy requires a court to act with great caution 
in such a case. It was not proposed in this in- 
stance to show by them that there was no verdict; - 
but that the one returned by them, and then read 
in their hearing without objection by them, was 
not true. After its rendition they probably 
mingled with the friends of the respective parties. 
The matter may have been discussed; and, under 
such circumstances, a court should be slow to set 
aside the verdict upon affidavits procured from 
the jurors by the losing party, and prepared 
probably by his attorney. If such affidavits are 
ever to be received it should be with the greatest 
caution, and only in cases of mistake clearly made 
out, and free from all misconduct upon the part 
of the jurors. In this case they intended that the 
appellee should have a thousand dollars; and 
they doubtless supposed there would be contribu- 
tion between the appellants so as to make each 
pay one-half of the judgment. Certainly they 
did not intend to use the word ‘“‘severally’’ where 
they said ‘‘jointly,’’ as then the verdict would 
have been for $1,000 against each of the appel- 
lants. The facts were before the trial judge; he 
knew the parties; and conceding that the affi- 
davits of the jurors were, in this instance, within 
the exception to the general rule, and therefore 
could properly be considered upon the motion for 
a new trial, yet we do not feel authorized upon 
the record as presented to disturb the conclusion 
reached by him. 

Any errors, if there were any, in giving instruc- 
tions, and in permitting the appellee’s attorney to 
avow before the jury what rejected witnesses would 
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prove, or the character of rejected testimony, 
cannot be considered by this court, as they were 
not embraced in the grounds for a new trial. No 
error committed during a trial is available upon 
an appeal unless it has been relied upon in the 
grounds for a new trial. Com. v. Williams, 14 
Bush, 297. The repeal of the statute requiring an 
assignment of errors did not affect this rule; and 
it will control, although objection may bave been 
made and exception taken at the proper time. 
McLain v. Dibble, 13 Bush, 297. 

The ground upon which a new trial was asked 
by reason of the admission of alleged incompetent 
testimony, is, by its terms, limited to evidence 
relating to permanent injury to the appellee. This 
must be regarded as a waiver of objection to any 
other testimony. The admission of evidence 
tending to show that the appellants were more or 
less intoxicated at the time the injury was infiicted 
is not, therefore, open to question. If it were, 
however, it was unquestionably competent. The 
issue was whether the appellants were guilty of 
neglect. Intoxication ordinarily deprives one of 
the same power to exercise caution as when sober. 
It will hardly be claimed that if one were injured 
by neglect in the movement of a locomotive, that 
it would not be competent to show that the 
engineer in charge of it at the time was intoxicated. 

A new trial was asked, however, upon the 
ground that the lower court improperly admitted 
testimony tending to show a permanent injury to 
the appellee, and also erred in refusing instruc- 
tions asked by the appellants; and these questions 
only remain to be considered. The wrong com- 
plained of was not a continuing «ct, or of such a 
character that successive actions could be main- 
tained for the results flowing from it. It was one 
act. The injured party had the right, therefore, 
to offer testimony as to, and to recover for, all in- 
juries that were reasonably certain to result from 
the wrong. If limited to prove her pain, suffering 
and injury to the time of bringing her action, and 
not allowed to show its continuance up to, and 
existence at, the time of trial, then it would follow 
that she would have but a partial remedy. Still 
more so would this be true if she were not allowed 

show that permanent injury had resulted, or 
was reasonably certain to result, from the wrongful 
act. In such a case one is entitled not only for 
loss of time and actual necessary expenses growing 
out of the wrong, but to be compensated for the 
physical and mental suffering, and any permanent 
injury that is reasonably certain to accrue from it, 
and which is the plain consequences of it. The 
wrong being from a single act, the nature and 
extent of it, in all its consequences, nay be con- 
sidered. The injured party need not delay suit 
until all the consequences have been developed. 
He may recover for past and future suffering and 
past and future deprivation of health if they be 
the direct result of the injury. Sedg. Dam., 92n, 
120, 654n. 

Complaint is made that the instructions given 
to the jury were likely to confuse and mislead 





them; that they failed to properly define the 
different degrees of neglect; that they, in effect, 
authorized the finding of punitive damages for 
ordinary neglect; and in substance said that no 
contributory neglect whatever would prevent a 
recovery in this case. If they are, in fact, open 
to such objections, yet, for the reason already 
given, we cannot consider them. Five ofthe nine 
instructions asked by the appellants were refused. 
The first and third of these had already, in sub- 
stance, been given. While we cannot look to those 
given for the purpose of determining whether 
there must be a reversal, because the grounds for 
a new trial do not authorize it, yet we can do so 
to see whether those rejected had already been 
given. 

The second instruction refused was valculated 
to mislead the jury. ‘They might have understood 
from it that no recovery could be had for any 
result of a wrongful act, however certain to follow, 
which had not then become a fact. The fourth 
instruction limited the right to recover compensa- 
tory damages to any that had accrued up to the 
bringing of the suit, and did not permit any re- 
covery whatever for any mental suffering, and 
was in these respects objectionable. The fifth 
one was likely to mislead the jury. From it they 
might have inferred that if, at the moment of the 
accident, it was beyond the power of the appel- 
lants to prevent the injury, that then they were 
not liable, although such a state of case had been 
brought about by their own neglect. 

Perceiving no errcr authorizing a reversal of 
the judgment below, it is affirmed. 


NOTE ON THE SUBJECT OF AFFIDAVITS OF 
JURORS ON MOTIONS FOR NEW TRIAL. — On 
grounds of public policy, the courts have almost 
universally agreed upon the rule that no affi- 
davit, deposition, or other sworn statement of a 
juror, will be received to impeach his verdict,! 


1 Holmead vy. Corcoran, 2 Cranch C. C. 119; Dana v. 
Tucker, 4 Johns. 487; McCray v. Stewart, 16 Ind. 377; 
People v. Hartung, 8 Abb. Pr. 132; Ladd v. Wilson, 1 
Cranch C. C. 305; Pleasants v. Heard, 15 Ark. 403; Amsby 
v. Deekhouse, 4 Cal. 102; Connor v. Winton, 8 La. Ann. 
316; Castro v. Gill; 5 Cal. 40; Bennett v. State, 3 Ind. 167; 
Com. v. Drew, 4 Mass. 391, 399; Johnson v. Davenport, 3 
J. J. Marsh, 393; Murdock v. Scudder, 22 Pick. 156; State 
v. Doon, R. M. Charlit. 1; Cook v. Castner, 9 Cush. 266; 
Cain v. Cain, 1B. Monr. 213; Folsom v. Manchester, 11 
Cush. 334; Boston, etc. R. Co. v. Dana, 1 Gray, 83; Chad- 
bourne v. Franklin, 5 Gray, 312; State v. Campenhaver, 
39 Mo. 430; Pratte v. Coffman, 33 Mo. 71; Folsom v. Brown, 
25 N. H. 114; Leighton v. Sargent, 31 N. H. 119; Suttrell v. 
Dry, 1 Murph. 94; Schenck v. Stevenson, 2 N. J. L. 387; 
Den v. McAlister, 7 N. J. L. 46; Price v. Warren, 1 Hen. & 
M. 385; Brewster v. Thompson,1 N. J. L. 32; Randall v. 
Grover, 1N. J. L. 151; Bridge v. Eggleston, 14 Mass. 245; 
Bull v. Com., 14 Gratt. 614; Walker v. Kennison, 34 N. H. 
257; State v. Tindall, 10 Rich. L. 212; Sheldon v. Perkins, 
37 Vt. 550; Welling v. Swasey, 1 Browne (Pa.), 123; Clug- 
gage v. Swan, 4 Binney, 150; White v. White, 5 Rawle, 61; 
Dana v. Tucker, 4 Johns. 487; Cochran v. Street, 1 Wash. 
79; Taylor v. Geiger, 1 Hardin, 586; Smith v. Culbertson, 
9 Rich. L. 106; Mason v. Russell, 1 Tex. 721; Burns v. 
Paine, 8 Tex. 159; Robbins v. Windover, 2 Tyler, 11; 
Bentley v. Fleming, 1 Com. B. 479; Dorr v. Fenro, 12 
Pick. 521, 525; Hester v. State, 17 Ga. 146; Jackson v. 
Williamson. 2T. R. 281; Elliott v. Mills, 10 Ind. 368; Barlow 
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to explain it,2 to show on what grounds it 
was rendered,’ or to show a_ mistake in_ it.4 
Neither will such an affidavit be heard to show that 
the verdict was a chance verdict, that is, that the jury 
decided whether they would find for the plaintiff or 
for the defendant, by casting lots;5 nor to show that 
the jury agreed upon their verdict by average, that is, 
that each person set down the amount of damages to 
which, in his opinion, the plaintiff was entitled, that 
the amounts so set down were added together, the 
sum divided by twelve, and the quotient agreed upon 
as the verdict of the jury.® It is not to be inferred, 
however, that the courts pass over such conduct with- 
out censure;7 but, while inveighing against this 
method of arriving at the quantum of damages, the 
courts are unable in most cases to set aside verdicts 
thus rendered, by reason of the rule of public policy 
above stated. 

Neither will the testimony of jurors be received to 
show that the jury did not, in fact, agree upon any 
verdict, or that the verdict which was rendered was 
not, in fact, the verdict of the particular jurors.8 Nor 
wilt it be admissible to show that the verdict was, by 
mistake, returned as a verdict of the whole jury when 
some of them were, in fact, in favor of finding it for 
the other party. Thus, where two jurors made affi- 
davit that they were mistaken in the verdict when 
they rendered it, and thought they were finding for 
the opposite party, it was held that the affidavit could 
not be received in support of a motion for a new trial.® 
This rule, however, has not been universally applied. 
There is old authority for saying that where there has 
been a clear mistake made by the foreman in deliver- 
ing the verdict—a mistake which is not that of a par- 
ticular juror but of the whole jury—it may be shown 
by the affidavits of jurors, and corrected. 

Neither will the affidavits of jurors be received to 
show that the jury misunderstood the charge of the 
court. “It is sufficient if the change be correct. If 


v. State, 2 Blackf. 114; Connor v. Winton, 8 Ind. 316; 


, Sinclair v. Rouch, 14 Ind. 450; Hughes v. Listner, 23 Ind. 


$96; Edmiston v. Garrison, 18 Wis. 594; Haun v. Wilson, 
28 Ind. 296; Steele v. Logan, 3 A. K. Marsh. 394; Heath 
v. Conway, 1 Bibb, 398; State v. Caldwell, 3 La. Ann. 435; 
Cire v. Rightor, 1] La. 140; State v. Millican, 15 La. Ann. 
557; State v. Brette,6 La. Ann. 653; Bishop v. Georgia, 9 
Ga. 121; Jacobs v. Dooly, 1 Idaho, 36; People v. Hosmer, 
1 Wend. 297 ; Jeter v. Heard, 12 La. Ann. 3. 

2 People v. Hosmer, 1 Wend. 297; Jeter v. Heard, 12 
La. Ann. 3. 

3 Sheldon v, Perkins, 37 Vt. 550; Tucker v. South Kings- 
town, 5 R. I. 558; Price v. Warren, 1 Hen. & M. 385; 
Brownell v. McEwen, 5 Denio, 367; Larkins v. Tartar, 3 
Sneed, 681; Heath v. Conway, 1 Bibb, 398; Taylor v. 
Geiger, 1 Hardin, 588; Jeter v. Heard, 12 La. Ann. 3. 

4 Duhon v. Landry, 15 La. Ann. 591. 

5 Owen v. Warburton, | Bos. & Pul. N. R. 326; Vasie v. 
Delaval, 1 T. R. 11; State v. Doon, R. M. Charlit. 1; 
Straker v. Graham, 4 Mees. & W. 721; Burgess v. 
Langley, 6 Scott N. R. 518. 

6 Pleasants v. Heard, 15 Ark. 403; Sawyer v. Hannibal, 
etc. R. Co., 37 Mo. 241, 2683; Dana v. Tucker, 4 Johns. 487; 
Heath v. Conway, 1 Bibb, 398; Haun v. Wilson, 28 Ind. 
296. Compare Bennett v. Baker, 1 Humph. 399. 

7 See, however, Heath v. Conway, | Bibb, 398, where it is 
argued that this is not an improper method of arriving 
at a verdict. 

8 Reaves v. Moody, 15 Rich. L. 512; Boetge v. Lauda, 22 
Tex. 105; Cochran v. Street, 1 Wash. (Va.) 79; Cire v. 
Bightor, 11 La. 140; Johnson v. Davenport, 3 J. J. Marsh, 
390, 396; Hester v. State, 17 Ga. 146. 

9 Cire v. Rightor, 11 La. Ann, 140. 

10 Cogan v. Ebden, 1 Burr. 383. . 

1l Saunders v. Fuller, 4 Humph. 516,518; Norris v. State, 
3 Humph. 333; State v. Millican, 15 La. Ann. 557. 





the verdict, from misapprehension, be found either 
against the law of the case or the weight of testimony, 
the fault can be easily remedied by a new trial without 
affidavit; and if it be against neither one nor the 
other, there is no remedy required, and no necessity 
for investigating the secret operations of the minds of 
the jurors in arriving at their verdict.’ 12 Neither will 
such affidavits be received to show that the jury mis- 
took the law, or the result of their finding, no matter 
how gross the apparent misconduct may be.’ 

If the courts refuse, on grounds of public policy, to 
listen to primary evidence of a fact, they will, of 
course, for stranger reasons, refuse to listen to sec- 
ondary evidence of it. What the law will not allow to 
be proved by the oath of the person having the knowl- 
edge, it obviously will not allow to be proved by the 
oath of another person deriving his information from 
the unsworn statements of the former person. It fol- 
lows that the affidavits of counsel, or other persons, of 
the misconduct of the jury, upon information derived 
from particular jurors, will not be heard to impeach 
the verdict. If the same grounds of public policy did 
not intervene as in the case where the fact is sought to 
be proved by the oath of the juror himself, a consid- 
eration of the infirmity which attaches to parol testi- 
mony would operate to exclude it.4 ‘It would bea 
most mischievous and dangerous thing to suffer ver- 
dicts to be overturned or set aside upon the loose ran- 
dom declarations of jurymen, after they are dis- 
charged (not an oath), to other persons, concerning 
the circumstances upon which they made up their ver- 
dict while they were an oath, previous to their deliv- 
ering their verdict into court. It would open such a 
door for tampertng with weak and indiscret men, that 
it would render all verdicts insecure; and therefore 
the law has wisely guarded against all such after-dec- 
larations and has considered them as unworthy of no- 
tice. Indeed, so anxious is the law upon this subject, 
that the court will not receive even the affidavits of 
the jurors themselves to impeach their own verdicts, 
without they are delivered and recorded in court.’’ 
In like manner, the rule which excludes a juror’s afti- 
davit of what took place in the jury room, based upon 
his own knowledge, will obviously exclude his affi- 
davit, charging himself or fellows with misconduct 
upon information and belief.!6 

But whilst the testimony of jurors will not be re- 
ceived to impeach their verdict, it does not follow that 
such testimony will not be received to sustain it when 
assailed. If the jurors are accused of misconduct, 
they may show by their oaths, not only in their own 
vindication, but in furtherance of justice, that they 
were not guilty of the misconduct charged against 
them.” 

But while, on grounds of public policy, the affidavits 
of jurors will not be listened to, to show their own 
misconduct, they are sometimes received to show mis- 
conduct in others, as, forinstance inthe bailiff attend- 


12 Saunders v. Fuller, supra, per Turley, J. 

13 Jeter v. Heard, 12 La. Ann. 3. Tothe same effect is 
Williams v. Le Blanc, 15 La. Ann. 591. 

M4 People v. Hartung, 8 Abb. Pr. 132; People v. Wilson, 
8 Abb. Pr. 137; Pleasants v. Heard, 15 Ark. 403,411. Com- 
pare Rowland v. State, 14 Ind. 575; Hindle v. Birch, 8 
Taunt. 26; Price v. MeclIivain, 2 Treadw. Const. (8. C.) 508; 
Drummond Vv. Leslie, 5 Blackf. 453, 455. 

15 Price v. Mclivain, 2 Treadw. Const. (8. C.) 503. 

16 People v. Williams, 2% Cal. 31, 38. 

17 Dana v. Tucker, 4 Johns. 487; Hix v. Drury, 5 Pick. 
296; Elliott v. Mills, 10 Ind. 368; Barlow v. State, 2 Blackf. 
114; Staunton v. State, 13 Ark. 319; Haun v. Wilson, 28 
Ind, 296. 
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ing them. And the law has such an abhorrence of 
every attempt at tampering with a jury, that it will set 
aside verdicts on mere suspicion that such attempts 
have been made, although it is clear that they have 
not been successful;!8 and, as such attempts are 
necessarily very difficult to prove, the affidavits of 
jurors will, from the necessity of the case, be listened 
to to show that they have been made.!® Finally, it 
may be said in general terms that the policy of the 
rule relates to affidavits of what took place in the jury 
room. It is therefore not improper to receive such an 
affidavit as to what took place in open court upon the 
delivery of the verdict. Neither does the rule ex- 
tend so far as to exclude the affidavit of a juror to show 
that he was disqualified from serving on the jury.?! 
And for like reasons, affidavits of the declarations made 
by ajuror before being summoned as such, which go to 
show disqualification, will not be excluded.” 
SEYMOUR D. THOMPSON. 


18 See cases cited in an article by the present writer, 
entitled: “Tampering with the Jury,” 13 Cent. L. J. 242. 

19 Ritchie v. Holbrook, 7 Serg. & R. 458; Hawkins v. 
Louisiana Printing Co., 29 La. Ann. 134; Taylor v. 
Everett, 2 How. Pr. 223; Thomas v. Chapman, 45 Barb. 
98; Hicks v. Drury, 5 Pick. 296. 

20 Roberts v. Hughes, 7 Mees. &. W. 398. 

2 Lafayette Plank Road Co. v. New Albany, etc. R. Co., 
18 Ind. 90. 

22 Cain v. Cain, 1 B. Monr. 213. 
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1. ABATEMENT OF ACTION—Comity—Death by Tort.— 
Where, by the statute of a State,in which a death by 
wrongful act occurs, an action previously brought does 
not abate upon the death of the party. A similar action 
may be prosecuted in any other State in which the de- 
fendant may be, provided in that State a similar statute 





/ 
exists to that in forcein the State in which the injury 
occurred.—Burns v. Grand Rapids, etc. Co., 8. C. Ind., 
Jan, 24, 1888; 15 N. E. Rep. 230. 

2. ABDUCTION—What Constitutes. To constitute 
abduction, under subdivision 2, § 240, Penal Code of 
Minnesota, the female must be inveigled into a house 
of ill fame or of assignation, or a place of similar char- 
acter.—State v. McCrum, 8. C. Minn., Jan. 30, 1888; 36 N. 
W. Rep. 102. 

3. ACKNOWLEDGMENT—Impeachment. A woman 
who took part in the negotiation of a loan, and was 
present when her husband received the money, stated 
that the officer signed the mortgage in her name and 
wrote the certificate in her presence, but said nothing 
to her: Held, that the execution of the mortgage was 
not impeached.—Mather v. Jarel, U. 8. C. C. (Mo.), Jan. 
11, 1888; 33 Fed. Rep. 366, 

4. AcCTION—Penal Action — Statutes. A statute 
which makes a railroad company responsible for the 
consequences ofthe lawful use of its property is not 
penal. An action on the case is the proper remedy.— 
Newton v. New York, etc. Co., 8. C. Err. Conn., Feb. 4, 1888; 
5 N. Eng. Rep. 614. 

5. ADMIRALTY—Maritime Contract—Storing Grain.— 
Under contract at the close of the season a vessel re- 
ceived a load of grain to store during the winter and to 
transportin the spring wherever ordered: Held, that 
the contract was not maritime, and a court of admiralty 
could not entertain a suit for damages for improper 
storage.— The Pulaski, U. 8. D. C. (Mich.), Jan. 9, 1888; 33 
Fed. Rep. 383. 

6. APPEAL—Assignment of Errors. An assignment 
of errors which states only matters of fact is not good. 
—Bennett v. Gibbons, 8. C. Err. Conn., February, 1888; 5N. 
Eng. Rep. 620. 

7. APPEAL—Assignment of Errors, An assignment 
of errors must allege an error in law, not an error of 
fact in the ruling of the trial court.—WNational, etc. Co.’s 
Appeal, 8. C. Err. Conn., Jan. 27, 1888; 5 N. Eng. Rep. 605. 


8. APPEAL—Court of Claims—Decree Pro Forma. 
A decree in the court of claims against the United 
States pro forma, in order that it may be appealed to the 
supreme court upon a question which affect a number 
of cases, will be reversed and remanded on appeal.— 
United States v. Gleeson, U. 8. 8. C., Jan. 16, 1888; 8 8. C. 
Rep. 502. 

9. APPEAL — Divorce—Alimony. Construction of 
New York statutes relative to appeals in divorce cases 
in which there are decrees for alimony against the hus- 
band, and provision made for the security of the same. 
Galusha v. Galusha, N. Y. Ct. App., Jan. 17, 1888; 15 N. E. 
Rep. 63. 


10. APPEAL—Equitable Defense—Submission to Jury. 
A submission of an equitable defense in an action 
at law to a jury cannot be first objected to on appeal.— 
Estes v. Fry, 8. C. Mo., Feb. 6, 1888; 6S. W. Rep. 660. 

11. APPEAL—Federal Question. A decree of the 
Supreme Court of the District of Columbia * enjoining 
the prosecution of a replevin suit involving less than 
$5,000, does not necessarily involve a federal question, 
and in such case cannot be appealed.—Jn re Craft, U. 8. 
8. C., Jan. 23, 1888; 8S. C. Rep. 509. 


12. APPEAL—Judgment—Exceptions, An objection 
that a judgment was improperly refused must be taken 
in the trial court, and an exception to its ruling must be 
duly filed therein, or it cannot be reviewed upon ap- 
peal.—Castleberg v. Wheeler, Md. Ct. App., Jan. 6, 1888; 12 
Atl. Rep. 3. 

13. APPEAL—Removal of Cause—Judgment. An 
order removing a cause, or refusing to do so, is a judg- 
ment, and an appeal may be taken or writ of error sued 
out upon such removal or refusal.—McMillan v. State, 
Md. Ct. App., Jan. 6, 1888; 12 Atl. Rep. 8. 

14. APPEAL—Review—Judgment—Default. Where 
it is sought to quash a mandamus, which required a judg- 
ment by default to be set aside because it was agreed to 
by an unauthorized attorney, upon appeal the judg- 
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ment of the appellate court is conclusive upon the 
question whether the attorney was authorized or not.— 
City of East St. Louis v. Trustees, etc., 8. C. Ill., Jan. 20, 
1888; 15 N. E. Rep. 168. 

15. APPEAL—Review—Presumption. Upon appeal 
the findings of the trial court, sitting as a jury, will be 
held conclusive. unless specially excepted to, and if no 
findings of fact are made, all questions of fact will be 
presumed to have been settled by the trial court.— 
Montgomery v. Black, 8. C. lll., Jan. 18, 1888; 15 N. E. Rep. 
28. 





16. APPEAL—Rights of Parties—Appeal by Prosecution 
—Statute. Construction of New York criminal code 
with reference to the subject of appeals taken by an 
officer representing the people in a case in which the 
accused has been released by the lower court.—People v. 
Lawrence, N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 187. 

17. APPEAL—Verdict—Evidence. The verdict of a 
jury will not be set aside on appeal, unless the record 
affirmatively show that it was contrary to law.—Maddor 
v. Cross, 8. C. Ga., Dec. 5, 1887; 48. E. Rep. 680. 

18, APPEAL—Weight of Evidence. When the issue 
is solely one of fact, the determination of it by the judge 
will not be disturbed, unless the evidence conclusively 
convicts him of error.—New Orleans, etc. Co. v. Meyers, 8. 
C. La., Jan. 9, 1888; 3 South. Rep. 399. 

19. APPEAL—Weight of Evidence. When the evi 
dence is nearly equally balanced, the finding will not 
be set aside as being against the weight of the evidence. 
—Smith v. Mesany, 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 137. 

20. APPEAL—Writ of Error—Commencing.——To com- 
mence a writ of error,a summons must be issued or 
waived.—St. Louis, etc. R. Co. v. Rierson, 8. C. Kan., Jan. 
7, 1888; 16 Pac. Rep. 443. 

21. ARMY AND Navy—Compensation—Musicians, 
One who enlisted in the United States marine corps, but 
who, since his enlistment, has performed duty with the 
marine band, is entitled to four Gollars a monthin ad- 
dition to his pay as a private.— United States v. Bond, U. 
5. S. C., Jan. 23, 1888; 8S. C. Rep. 501. 


22. ARMY AND Navy — Longevity Pay — Paymaster’s 
Clerk.— The time a paymaster in the navy served as 
a paymaster’s clerk should be counted for the purpose 
of increasing his pay.— United States v. Hendee,U. 8. 8.C., 
Jan. 23, 1888; 8S. C. Rep. 507. 

23. ARMY AND NAvy—Retired Pay.——A retired colonel 
in the army is entitled to receive no more than seventy- 
five per cent. of the maximum pay of a colonel.—Mar- 
shali v. United States, U. 8.5. C., Jan. 23, 1888; 8S. C. Rep. 
520. 

24. ARMY AND Navy—Traveling Expenses—Paymas- 
ter’s Clerks. Paymaster’s clerks in the navy are 
only allowed their actual expenses, when traveling on 
duty.— United States v. Mouat, U.S.8.C., Jan. 23, 1888; 8 
5. C. Rep. 505. 

25. ASSAULT—Exemplary Damages—Impeaching Wit- 
ness, In Georgia, in an action to recover damages 
for an assault and battery, exemplary damages are al- 
lowed only to deter the wrong-doer, or as compensa- 
tion for wounded feelings. In such a case, in showing 
the general bad character of the plaintiff, evidence of 
specific acts is inadmissible.—Batlavee v. Chapman, 8. C. 
Ga., Oct. 21, 1887; 4 8. E. Rep. 684. 


26. ATTACHMENT—Land—Levy by Constable.——When 
land has been attached by a constable, and the writ 
with his return was filed in the circuit court clerk’s 
office, and the sheriff's attachment docket shows the 
return of the writ, and the :and was sold, the proceed- 
ings are valid, though the writ does not show its re- 
ceipt and return by the sheriff.—Spengler v. O’ Shec, 8. C. 
Miss., Nov. 28, 1887; 3 South. Rep. 378. 

27. ATTACHMENT—Statute—Bond. By the law of 
Maryland, an attachment bond should be made payable 
to the State; but if such a bond is made payable to the 
plaintiff, an action may nevertheless be maintained 





























28. BANKRUPTCY — Statute — Geneva Commission — 
War Risks. Construction of the act of congress re- 
lating to the Geneva commission and war risks of 
insurance as connected therewith. Ruling as to the 
rights of a party who has paid for such war risks and 
of those of his assignee in bankruptcy.— Brooks v. 
Ahrens, Md. Ct. App., Jan. 5, 1888; 12 Atl. Rep. 19. 

29. BILLS AND NOTES — Acceptance. When the 
drawee of adraft writes thereon “excepted,” with his 
name and the date, parol proof is admissible to show 
that he thereby accepted the draft.—Cortelyou v. Maben, 
8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 159. 

30. BILLS AND NOTES—Attorney’s Fees. A prom- 
issory note, containing a stipulation for the payment of 
attorney’s fees, is not negotiable.—Aliman v. Ritlershofer, 
8. C. Mich., Jan. 19, 1888; 36 N. W. Rep. 74. 

31. CARRIERS—Guests—Liability. A carrier is not 
liable for injuries received by one riding in a car, on in- 
vitation of a baggage-master on the train, unless it 
proceeds from negligence or tortious act on the part of 
the company.—Reary v. Louisville, etc. R. Co., 8. C. La., 
Jan. 9, 1888; 3 South. Rep. 390. 

32. CARRIER—Passenger—Free Pass. A passenger 
traveling on a free pass was injured while riding in a 
drawing-room car: Held, that the railroad company 
was not liable.— Ulrich v. New York, etc. Co., N. Y.Ct. App., 
Jan. 17, 1888; 15 N. E. Rep. 60. 

33. CARRIERS—Stipulation in Ticket. A stipulation 
in a ticket, sold as good for thirty days, that the pur- 
chaser shall be identified at the end of the journey, and 
that it shall be good then only for fifteen days, is valid. 
—Rawitzky v. Louisville, etc. R. Co.,8.C. La., Jan. 9, 1888; 
3 South. Rep. 387. 

34. CERTIORARI—Allowance. An action was tried 
in August, 1886. Defendant appealed from the judg- 
ment and the transcript was filed April, 1887. On various 
grounds the appeal was dismissed. Defendant applied 
for a certiorari, alleging loss of papers, due diligence, 
etc.:- Held,that the writ should be allowed.—Briggs v. 
Jervis, 8. C. N. Car., Dec. 30, 1887; 48. E. Rep. 631. 

35. CHARITY—Soldier’s and Sailor’s Orphan Home— 
Statutes.——Construction of Ohio statute relative to 
industrial buildings, etc., and their application to the 
sailor’s and soldier’s orphan home.—State er rel. v. Kis- 
sewetter, 8. C. Ohio, Jan. 10, 1888; 15 N. E. Rep. 208. 

36. CHATTEL MORTGAGE—Recording—Levy. A levy 
under execution on chattels prevails over a mortgage 
thereof not then recorded, provided the mortgagee is 
notin possession of the property.—Jewell v. Simpson, 8. 
C. Kan., Jan. 7, 1888; 16 Pac. Rep. 450. 

37. CHATTEL MORTGAGE — Taking Possession. A 
provision in a chattel mortgage, that if at any time the 
mortgagee feels unsafe or insecure, he may seize and sell 
the property, allows the mortgagee so to do only when 
the mortgagor is about to do,or has done, some act 
tending to impair the security.—Newlean v. Olson, 8. C. 
Neb., Jan. 5, 1888; 36 N. W. Rep. 155. 

38. CONFISCATION — Mortgaged Property. When 
property is mortgaged, and is subsequently confiscated 
and sold under United States laws, a sale under the 
mortgage will carry the entire estate in the mortgaged 
premises if the proper persons were made parties to 
the foreclosure, and the mortgage is superior to the 
title acquired under the confiscation proceedings. — 
Shields v. Shiff, U. 8. 8. C. Jan. 23, 1888; 8 S. C. Rep. 510. 

39. CONSTITUTIONAL LAw—Genera!l and Special Laws— 
Taxation. Construction of Pennsylvania statutes, 
relative to taxation. The statute of 1885 on that subject 
declared to be a general statute and constitutional.— 
Bitting v. Commonwealth, 8. C. Penn., Oct. 17, 1887; 12 Atl. 
Rep. 29. 

40. CONTRACT—Breach—Damages. In an action for 
breach of contract in not furnishing logs to be sawed, 
plaintiff, after proving that he could not obtain other 
logs to saw at his mill, may prove the cost of sawing 
the logs, the profit lost, and the damages suffered by 






































upon it.—McLuckie v. Williams, Md. Ct. App., Jan. 5, 1888; { the idleness of the mill.—-Leonard v. Beady, 8. O. Mich., 


12 Atl. Rep. 1. 


» Jan. 26, 1888; 36 N. W. Rep. 88. 
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41. ConTRACcT — Commissions — Pleading —Demurrer. 
A complaint that the plaintiff had made plans and 
received bids for the construction of houses for the de- 
fendant for a stated percentage on the cost of same, is 
not demurrable because it omits to state by whom the 
cost of the houses was to be estimated.— Lambert v. Pan- 
ford, 8. C. Err. Conn., Jan. 1888; 5 N. Eng. Rep. 603. 

42. CONTRACTS — Contemporary—Construction. A 
promissory note by A to B, for $400 for some oats, and 
an agreemeent by B to sell eighty bushels of the oats 
for A at $10 a bushel before the note should be paid, 
constitute one transaction, and a purchaser of the note 
with notice is bound thereby the same as the original 
payee.—Sutton v. Beckworth, 8. C. Mich., Jan. 26, 1888; 36 
N. W. Rep. 79. 

43. CONTRACT—Joint Contract—Survivor. At com- 
mon law and in Indiana, surviving parties are the real 
parties in interest to a joint contract and may sue upon 
it without joining the representive of a deceased co- 
contractor.—Indiana, etc. Co. v. Adamson, 8. C. Ind., Jan. 
24, 1888; 15 N. E. Rep. 5. 

44. CONTRACT—Legal Tender — Lapse of Time. In 
1865, demand of a debt was made in gold coin, the debtor 
in lieu thereof gave his note for two and a half times 
the amount of the debt and the note was renewed until 
1879: Held, that the contract made in 1865 having been 
acquiesced in for more than twenty years would not be 
disturbed. — Proctor v. Heaton, 8. C. Ind., Jan. 26, 1888; 15 
N. E. Rep. 21. 

45. CoNTRACT — Rescission — Statu Quo. One who 
has in consideration of an easement received certifi- 
cates of stuck which he has transfered on the books of 
the company to his minor children, cannot rescind his 
contract by tendering the certificates of the stock still 
in his possession to the other party, who cannot 
thereby be placed in statu quo.—Francis v. New York, etc. 
Co., N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 192. 

46. COPYRIGHT — Abandonment. When a party 
sent copies of his books to several parties, in one in- 
stance receiving pay therefor, more than ten days be- 
fore delivering two copies to the librarian of congress: 
Held, that he had no copyright.—Gottsberger v. Estes, U. 
8. C. C. (Mass.), Dec. 19, 1887; 33 Fed. Rep. 381. 

47. CORPORATION — Articles of Incorporation — Evi- 
dence. The original articles of incorporation, 
though properly certified to be a copy, are admissible 
in evidence.— Holland v. Commercial Bank, 8. C. Neb., Jan. 
5, 1888; 36 N. W. Rep. 113. 

48. CORPORATION—Assignment. A majority of the 
directors of a corporation may make a general assign- 
ment for the benefit of creditors.—Chase v. Tuttle, 8. C. 
Err. Conn.. February, 1888; 5 N. Eng. Rep. 624. 


49. CORPORATION—Meetings—Recitals in Records. 
An entry in the minutes of the meeting of a corporation 
or of its board of directors, that a certain proposition 
was adopted, is prima facie evidence that it received the 
requisite number of votes to legally adopt it.—Hintzle- 
man v. Druids’ R. Ass'n, 8. C. Minn., Jan. 30, 1888; 36 N. W. 
Rep. 100. 

50. CORPORATIONS — Stock —Transfer. An instru- 
ment, whereby a stockholder in a corporation trans- 
fers and assigns his interest therein as security fora 
debt, and authorizes the transferee and his assignee to 
sell and assign it so as to discharge the debt at matur- 
ity, passes the legal title between the parties, and the 
transferee or his assignee can sell it, and he is not 
limited to a sale for the full amount of the debt.—Camp- 
bell v. Woodstock, etc. Co., 8. C. Ala., Dec. 15, 1887; 3 South. 
Rep. 369, 

51. Costs — Habeas Corpus. The law regulating 
fees of the clerks of the courts do not apply to cases of 
habeas corpus, but the court may fix a reasonable fee to 
be paid to the clerk.—In re Moy Chee Kee, U. 8. C. C. 
(Cal.), Dec. 24, 1887; 33 Fed. Rep. 377. 

52. CouNnTIES—Claims — Injunction. A bill by a 
tax-payer to restrain the payment of a sum allowed a 
party for his expenses in discharge of a public office 
cannot be maintained when complainant’s share of the 









































tax imposed to pay such expenses is only a nominal 
sum.—Steffes v. Moran, 8. C. Mich., Jan. 19, 1888; 36 N. W. 
Rep. 76. 

53. COUNTIES—Liabilities—Tax-estimates. When 
the county board has allowed a claim against the 
county, they must include it in their estimate of the 
taxes to be levied for the ensuing year, or they may be 
compelled to do so by mandamus.—State v. Cather, 8. C. 
Neb., Jan. 5, 1888; 36 N. W. Rep. 157. 

54. COURTS — Statutes. Constrnetion of Illinois 
statutes fixing the time at which the courts shall be 
held in the several counties of the State. Ruling as to 
the terms of the court in White county.—People v. Good- 
all, S. C. Ill., Jan. 20, 1888; 15 N. E. Rep. 171. 

55. CRIMINAL Law—Appeal—Alteration of Indictment. 
When the original indictment is brought up on 
appeal, and the date of the offense therein has been ap- 
parently changed, it will be presumed, in the absence 
of anything in the record,to have been made before 
the finding of the indictment.—State v. Bali, 8. C. App. 
W. Va., Nov. 12, 1887; 4.8. E. Rep. 645. 

56. CRIMINAL LAW—False Representations—Mortgaged 
Crop. On a trial for obtaining goods under a false 
representation that acrop was not mortgaged, it may 
be proved that the mortgage was invalid and conveys 
no title.—State v. Garris, S.C. N. Car., Dec. 23, 1887; 4 8. 
E. Rep. 633. 

57. CRIMINAL Law—Indictment—Limitation.— When 
the indictment shows that the offense is barred, defend- 
ant may move to quash, demur, or move in arrest of 
judgment.—State v. Ball, 8. C. App. W. Va., Nov. 12, 1887: 
4S. E. Rep. 645. 

58. CRIMINAL Law—Jurisdiction— Statute. Con- 
struction of Maryland statutes relative to the jurisdic- 
tion of the courts of that State over offenses committed 
onthe Potomac river.—Siscoe v. State, Md. Ct. App., Jan. 
6, 1888; 12 Atl. Rep. 25. 


59. CRIMINAL LAW—Licenses—Broker. The offense 
described in § 65 and that in §§ 58 and 60o0f Acts Gen. 
Assemb. Va. 1883-4, relative to doing business as a 
broker, are different.—Com. v. Lucas, 8.C. App. Va., Jan. 
12, 1888; 4S. E. Rep. 695. 

60. CRIMINAL Law—Trial—Presence of Accused. 
The submission of a criminal case is a part of the trial, 
and should not be done in the absence of the accused. 
—Allen v. Com., Ky. Ct. App., Feb. 2, 1888; 68. W. Rep. 645. 


61. CRIMINAL PRACTICE — Indictment— Election. 
When the prosecution elects to prosecute on one out of 
three counts, and the defendant is convicted, he is not 
entitled to have a verdict of acquittal entered on the 
other two, though the election was tantamount thereto. 
—State v. Sorrell, 8. C. N. Car., Dec. 23, 1887; 48. E. Rep. 
630. 7 

62. DEED—Description—Reference. A deed may 
describe land by referring to another instrument duly 
recorded, giving the book and page of the record.— 
Clamorgan v. Honrsby, 8. C. Mo., Feb. 6, 1888; 6S. W. Rep. 
651. 
































63. DEED—Fraud. A case of fraudin procuring a 
deed, and mental incapacity on the part of the grantor 
and undue influence.—McDaniel v. McCoy, 8. C. Mich., 
Jan. 26, 1888; 36 N. W. Rep. 84. 

64. DEPOSITARIES—Checks—Payment.——A depositary 
is not required to keep a separate account for each 
bankrupt’s estate, and must pay the checks of a court 
out of the fund to the credit of the court generally, 
though the checks specify the cause in which they are 
drawn.—State Nat. Bank v. Dodge, U. 8. 8. C., Jan. 23, 1888 ; 
8S. C. Rep. 521. 

65. DEPOSITIONS—Memoranda—Annexation. —-When 
a witness, in the taking of his deposition, is asked if she 
did not make a certain affidavit, the contents of which 
are read to her and transcribed by the commissioner, it 
is not necessary to annex the original to the deposition, 
under Georgia law.— Augusta, etc. R. Co. v. Randall, 8. C. 
Ga., Nov. 10, 1887; 4.8. E. Rep. 674. 

66. DEPOSITIONS—Suppressal. 





Itis error to sup- 


XUM 














XUM 


VoL. 26. 


THE CENTRAL LAW JOURNAL. 275 








press a deposition on oral motion, or on motion made 
after the jury has been sworn, or because taken during 
the term in which the case stood for trial.—St. Louis, etc. 
R. Co. v. Morse, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 452. 

67. DEPOSITIONS—When Taken. Depositions may 
ve taken during the term of court in which the case is 
set for trial, and though the court is continuously in 
session during the term.—Northrup v. Hottenstein, 8. C. 
Kan., Jan. 7, 1888; 16 Pac. Rep. 445. 

68. DESCENT AND DISTRIBUTION—Advancement.—Deed 
to Son-in-law. A deed to the grantor’s son-in-law, 
expressed to be for a valuable consideration, and 
wherein no mention is made of the daughter, may be 
proved to have been made as an advancement to the 
daughter.—Bruce v. Slemp, 5. C. App. Va., September, 
1887; 48. E. Rep. 692. 

69. DESCENT AND DISTRIBUTION—Disguised Donation. 
———When forced heirs attack an act of sale under 
private signature as a disguised donation, in the absence 
of proof that such was the intention of the parties the 
court will not pass on the sufficiency of the act sous 
seing prive, as translative of the property.—Moore v. 
Wartelle, 8. C. La., Nov. 21, 1887; 3 South. Rep. 384. 

70. DEVISE—Trustee—Remainderman. A devise of 
lands to a trustee to hold for one for life and for 
another in remainder, imposes upon the devisee the 
duties of trustee as to the remainderman, even during 
the life-time of the tenant for life.—Appeal of Ricketts, 8. 
C. Penn., Jan. 16, 1888; 12 Atl. Rep. 60. 

71. DISCOVERY — Production of Books. Revised 
Statutes United States, § 724, do not authorize a produc- 
tion of books by compulsion to assist the plaintiff in 
framing his complaint, but it is not limited to the books 
admitted on the defendant’s answer. The plaintiff may, 
however, resort to a bill of discovery in aid.—Paine v. 
Warren, U. 8. C. C. (N. Y.), Jan. 9, 1888; 33 Fed. Rep. 357. 

72. DIVORCE — Alimony — Discretion. In divorce 
cases the allowance of alimony is subject to the sound 
discretion of the trial court, and will not be interfered 
with by an appellate court except for an abuse of that 
discretion.—Peck v. Peck, 8. C. Ind., Jan. 25, 1888; 15 N. E. 
Rep. 12. 

73. DIiVORCE—Publication — Opening Decree.—When 
a divorce is obtained by publication, the defendant can, 
within six months thereafter, be letin to defend upon 
complying with the provisions of the law.—Hemphill v. 
Hemphill, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 457. 


74. DIVORCE — Non-resident — Curator Ad Hoc. 
When a husband deserts his wife and comes to this 
State and joins his concubine and sues his wife here for 
a divorce, and causes a curator ad hoc to be appointed to 
represent her, through whom she is cited, but she her- 
self is not notified, the judgment obtained is an absolute 
nullity.—Champonv. Champon, 8. C. La., Jan. 9, 1888; 3 
South. Rep. 397. 

75. DRAINAGE—-Taxation—Disallowance.——The board 
of supervisors has power, under Michigan law, to ex- 
amine the statements of the amount necessary for drain 
purposes in a township, and to disallow such items as 
are not authorized by law, even though they have been 
approved by the township supervisors. — People v. 
Monroe Co., 8.C. Mich., Jan. 19, 1888; 36 N. W. Rep. 73. 

76. EMINENT DOMAIN—Necessity. Under the law 
of Minnesota, a party muy oppose the condemnation of 
his land, on the ground that it is not necessary.— 
Minneapolis, etc. Co. v. Minneapolis, etc. R. Co., 8. C. Minn., 
Feb. 1, 1888; 36 N. W. Rep. 105. 

77. EMINENT DOMAIN — Necessity—Obligation of Con- 
tract. In proceedings to acquire land for the State 
for an insane asylum, the necessity for its acquisition is 
not for judicial determination. A contract by the State 
to surrender leased land at the expiration of the term, 
does not prevent the State from condemning it.— Tait v. 
Central L. Asylum, 8.C. App. Va., Jan. 12, 1888; 4 8. E. 
Rep. 697. 

78. EMINENT DOMAIN—Railroads — Franchise — Bond. 
Where a railroad company has given a bond for 
the payment of damages incident to taking of land by 
































eminent domain, and afterwards the franchise of the 
road is sold, the beneficiary of the bond has no claim 
upon the proceeds of the sale, but must rely upon the 
bond as his sole security.— Appeal of Hoffman, 8. C. Penn., 
Jan. 23, 1888; 12 Atl. Rep. 57. 

79. EMINENT DOMAIN — State Property—Foreign Cor- 
porations. Railroads may condemn a right of way 
over lots belonging to the State. Foreign Corporations 
cannot condemn property.—State v. Scott, 8. C. Neb., 
Jan. 5, 1888; 36 N. W. Rep. 121. 

80. Equity—Canceling Mortgage—Joinder. A suit 
to declare a note and mortgage on land previously sold 
to be forgeries, and that the latter be no lien on the 
land, and for further relief, brought by the administra- 
trix of the alleged maker and by the vendee in posses- 
sion against the claimant, is not bad for misjoinder.— 
Keys v. Mathes, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 436. 

81. Equiry—Cancellation—Mistake— Fraud.—Equity 
will not cancel an instrument for fraud alleged but not 
proven, although there may have possibly been a mis- 
take if its operation is contingent and an action of 
ejectment is pending.—Edwards v. Brightly, 8. C. Penn., 
Jan. 23, 1888; 12 Atl. Rep. 91. 

82. Equity—Jurisdiction—Drains. A bill in equity 
to restrain a town commissioner from completing a 
drain, which will interfere with an old county drain, 
which was a water escape for complainant’s land, and 
alleging fraud in procuring the petition to himself to 
make the new drain, is sustainable.— Zabel v. Harshman, 
8. C. Mich., Jan. 19, 1888; 36 N. W. Rep. 71. 

83. ESTOPPEL—Mortgage— Assignment. A mort- 
gagee informed the mortgagor that he wished to assign 
the mortgage to a creditor, and the mortgagee made no 
objection: Held, that the mortgagor was estopped to 
deny that the creditor held the mortgage to secure the 
debt of the mortgagee to him.— Matthews v. Warner, U.8. 
C. C. (Mass.), Dec. 14, 1887; 33 Fed. Rep. 369. 


84. ESTOPPEL—Title—Recognition. Circumstances 
stated under which thé title of one of two juint tenants 
in common of land was held to be established by the 
estoppel of the other party and recognition by her of 
the title in question.— Best v. Jenks, 8. C. Ill., Jan. 20, 1888; 
15 N. E. Rep. 173. 

85. EVIDENCE—Declarations—Res Gestx. In asuit 
for money loaned, evidence that the plaintiff's intestate 
at that time told his wife to count out a sum of money 
to him, stating that he intended to loan it to the defend- 
ant, and that shortly after, having been with the de- 
fendant, he bid his family remember that the defendant 
had the money, and asked for his book to charge it, is 
admissible as part of the res geste.— Mayes v. Power, 8. C. 
Ga., Dec. 5, 1887; 48. E. Rep. 681. 

86. EVIDENCE—Judicial Notice—Settlement. —- When 
a court of another State of competent jurisdiction has 
settled the accounts of an administrator, the court will 
take judicial notice of the effect of such decree in any 
judicial proceeding in this State affecting its validity.— 
Shriver v. Garrison, 8. C. App. W. Va., Nov. 19, 1887; 48. E. 
Rep. 660. 

87. EVIDENCE—Witness at Former Trial. The tes- 
timony of a witness, now insane, given at a former trial, 
as preserved in the bill of exceptions, must be shown 
by other evidence to be substantially the testimony 
given.—Scoville v. Hannibal, etc. R. Co.,8. C. Mo., Feb. 6, 
1888; 6S. W. Rep. 654. 

88. EVIDENCE—Writing—Opposing Interest. —-When 
a party introduces in evidence without qualification a 
writing, in which the other party has an interest, he 
cannot gainsay the verity of its statements.—Kolman v. 
Creditors, 8. C. La., Dec. 19, 1887; 3 South. Rep. 382. 

89. EXECUTORS — Commissions. Circumstances 
stated under which an allowance of $2,000 to an execu- 
tor for commissions was held to be excessive.—Appeal 
of Kauffman, 8. C. Penn., Oct. 3, 1887; 12 Atl. Rep. 31. 

90. EXECUTION—Goods Stored with Debtor. When 
the agent of a company, on leaving its employ, stores 
its goods in the building of another manufacturing com- 
pany, they are not liable on an execution against the 
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latter company.—Aall’s, etc. Co. v. Berg, 8. C. Miss., Jan. 
16, 1886; 3 South. Rep. 372. 

91, EXECUTOR—Insolvency—Mistake.—— An executor, 
who being satisfied that the estate was solvent, paid a 
creditor in full, the creditor also believing the estate to 
be solvent. It proved to be insolvent, and the creditor 
only entitled toa part of his demand: Held, that the 
executor could recover from the creditor the amount of 
money he had paid himin excess of his dividend.— 
Wolf v. Beaird, 8. C. lll., Jan. 20, 1888; 15 N. E. Rep. 161. 

92. EXECUTORS—Overpayment — Mistake. When 
an administrator voluntarily overpays a distributee, 
with full knowledge of the facts, but under a mistake of 
law, he cannot recover the money, unless it be neces- 
sary for the payment of the debts of the estate.— Shriver 
v. Garrison, 8.C. App. W. Va., Nov. 19, 1887; 48. E. Rep. 
660. 
93. FRAUD—Administrator— Payment. Where an 
administrator pays money to distributees under an 
order of court directing such payment, he is not pro- 
tected by an order if he has concealed from the court 
the existence and right of one of the distributees.— 
O’ Neil’s Appeal, S.C. Err. Conn., Oct. 7, 1887; 5 N. Eng. 
Rep. 601. 

94. FRAUDS—Statute of—Sheriff’s Sale—Leasehold Es- 
tate. A sale by a sheriff upon execution of the 
leasehold estate can be proved under the statutes of 
fraud only by a memorandum in writing made at the 
time of the sale.—State v. Ervien, 8. C. N. J., Jan. 23, 1888; 
12 Atl. Rep. 136. 

95. FRAUDULENT CONVEYANCE—Pleading. A com- 
plaint to set aside a fraudulent conveyance must not 
only allege that the party had no other property at the 
time of the conveyance, but that he had none at the 
commencement of the suit. Such an omission is fatal 
to the complaint, even if objection is first madein the 
appellate court.— Taylor v. Johnson, 8.C. Ind., Jan. 25, 
1888; 15 N. E. Rep. 238. 

96. GAMING—Certificate of Deposit The transfer 
of a certificate of deposit to a broker to be held by him 
or returned to the owner as a speculation might result 
favorably or otherwise, is a gaming transaction, and the 
broker acquires no title to the certificate.—Dempsey v. 
Haun, 8. C. Penn., Oct. 3, 1887; 12 Atl. Rep. 27. 

97. GARNISHMENT — Exemption. After an order 
made by a court in a proceeding in garnishment after 
judgment, the garnishee may show that the debt is 
exempt from execution.— Union P. R. Co. v. Smersh, 8. C. 
Neb., Jan. 5, 1888; 36 N. W. Rep. 139. 

98. GUARANTY—Consideration. Where the payee 
of a promissory note accepts the note only because the 
guarantor promised that it should be paid, such ac- 
ceptance is a sufficient consideration for the guaranty. 
—Lemmon v. Strong, 8. C. Err. Conn., February, 1888; 5 N. 
Eng. Rep. 618. 

99. GUARDIAN — Appointment—Non Compos. Un- 
der Michigan laws, any near heir presumptive may 
petition for the appointment of a guardian for one non 
compos, but the petition should show how far there are 
others to be affected thereby.—In re Bassett, 8. C. Mich., 
Jan. 26, 1888; 36 N. W. Rep. 97. . 

100. GUARDIAN AND WARD—Confusion in Accounts.—— 
When, in his account, the guardian includes items for 
articles furnished to the mother of the ward, and pro- 
duces no evidence to make the distinction, the whole 
accounting may be disregarded.— Hudson v. Harkins, 8. 
C. Ga., Dec. 8, 1887; 4S. E. Rep. 682. 

101. GUARDIAN AND WARD—Investment—Guardian Ad 
Litem. When a guardian applies to invest his ward’s 
money in realty, itis not necessary to appoint a guardian 
ad litem.— Callaway v. Bridges, 8. C. Ga., Nov. 22, 1887; 4 8. 
E. Rep. 687. 

102. HiGHways—Damages—Statute. Construction 
of Lilinois statute relative to highways, their location, 
re-location and damages which may be recoverable 
therefor.—Brown v. Robertson, 8. C. Ill., Jan. 20, 1888; 15 N. 
E. Rep. 30. 

103. HIGHWAYS—Railroads.——Construction of Pennsyl- 






































vania statutes relative to highways. Ruling as to the 
power of railroads to change the location of highways, 
and their liability to indictment for obstructing high- 
ways.—Com. v. Pennsylvania, etc. Co.,8.C. Penn., Jan. 3, 
1888; 12 Atl. Rep. 38. 

104. HIGHWAYS — Statute — Public Convenience. 
Construction of Connecticut statutes relative to high- 
ways and ruling as to public convenience.—Scutt rv. 
Southbury, 8. C. Err. Conn., January, 1888; 5 N. Eng. Rep. 
597. 

105. HomiIcipE—Confession — Privileged Communica- 
tions. Circumstances stated under which a confes- 
sion to a priest of a homicide by the party accused, was 
held admissible in evidence and not a privileged com- 
munication. —Volkavitch v. Commonwealth, 8. C. Penn., 
Jan. 23, 1888; 12 Atl. Rep. 84. 

106. INFANCY—Contract—Disaffirmance. An infant 
partner in a firm who goes into court and asks the ap- 
pointment of a receiver, thereby submits his interest to 
the disposal of the court. He cannot disaffirm a con- 
tract of purchase without offering to return the goods. 
—Shirk v. Schultz, 8. C. Ind., Jan. 20, 1888; 15 N. E. Rep. 12. 

107. INJUNCTION—Dissolution—Case Pending The 
court will not dissolve an injunction or sustain a motion 
to file a supplemental answer, when the law side of the 
case will soon be decided in the supreme court on the 
second appeal.— Reynolds v. Iron S. M. Co., U. 8. C. C. 
(Colo.), Jan. 12, 1888; 33 Fed. Rep. 354. 

108. INSOLVENCY — Preferences. An objection to 
allowing an insolvent the benefit of the insolvent laws 
on account of fraud and undue preference cannot be 
maintained, when the acts were undone before the 
cession and matters restored to their previous condi- 
tion.—Kolman v. Creditors, 8. C. La., Dec. 19, 1887; 3 South. 
Rep. 382. 

109. INSURANCE—Life Insurance—Evidence.—Where, 
in a life insurance case, the question being upon the 
cause of the death, the certificate of the physician on 
that subject is suitable for argument to the jury, but 
is not ground for any instruction by the court as to any 
matter outside the facts stated in the certificate.—Con- 
tenental, etc. Co. v. Young, S. C. Ind., Jan. 25, 1888; 15 N. E. 
Rep. 220. 

110. INSURANCE — Waiver — Agent —Condition. An 
agent of an insurance company, duly authorized to 
issue policies and receive premiums, may waive a con- 
dition in the policy requiring the assured to keep his 
books, etc., in a fire-proof safe.—Niagara, etc. Co. v. 
Brown, 8. C. Ill., Jan. 20, 1888; 15 N. E. Rep. 166. 

111. INTERNAL REVENUE—Judgment Against Officer— 
Payment. When the commissioner undertakes, un- 
der the law of congress, to repay to an officer all dam- 
ages and costs-recovered against him for anything 
done in the due performance of his official duties, it is 
proper to pay the judgment creditor upon satisfaction 
of the judgment, if the officer has not already paid it.— 
United States v. Frerichs, U. 8.8. C., Jan. 23, 1888; 88S. C. 
Rep, 514. 

112. INTERVENOR—When Proper. A sued B on his 
note made to C, and alleged to have been indorsed to C. 
C asked to be allowed to intervene and be made a 
party, claiming still to own the note: Held, that he 
should be allowed to become a party to the suit.—/ol- 
land v. Commercial Bank, 8. C. Neb., Jan. 5, 1888; 36 N. W. 
Rep. 112. 

113. INTOXICATING LIQUORS—Principal and Agent.—— 
Construction of Connecticut statutes relative to intoxi- 
cating liquors. When a principal is chargeable with 
knowledge acquired by his agent of the purpose of a 
customer to violate the law.—Fishel v. Bennett, 8. C. Err. 
Conn., Feb. 8, 1888; 5 N. Eng. Rep. 616. 

114. INTOXICATING LIQUORS — Sales to Minors. 
Where A, at the request and with the money of a minor, 
purchases whisky for the minor and gives it to him, he 
is not guilty of the offense of selling liquor to a minor. 
—Cozx v. State, 8. C. Miss., Jan. 16, 1888; 3 South. Rep. 873. 

115. INTOXICATING LIQUORS—Wholesale Dealers. 
Wholesale dealers in intoxicating liquors, in Minnesota, 
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are not required to obtain licenses.—State v. Orth, 8. C. 
Minn., Jan. 30, 1888; 36 N. W. Rep. 103. 

116. JUDICIAL SALES—Adverse Possession—Abatement 
in Price. A sale made by order of court of property, 
of which there are claimants by adverse possession, is 
not champertous. When a deduction is asked in the 
purchase price, because a part is held in adverse pos- 
session, it will not be allowed, when the property re- 
ceived is worth more than the price given, and the 
owner of the land for the purchase price offers to re- 
turn the money received and cancel the sale, but the 
purchaser refuses to do so.—Preston v. Breckinridge, Ky. 
Ct. App., Jan. 3], 1888;6S. W. Rep. 641. 

117. JUDGE — Disability — Appointment. When a 
circuit judge has appointed a district judge to act for 
another judge, who is disabled, the failure to file the 
appointment in office of the clerk of that court does not 
invalidate the appointment.—National Home v. Butler, U. 
8. C. C. (Mass.), Jan. 12, 1888; 33 Fed. Rep. 374. 

118. JUDGMENT—Default—Damages—Review.——There 
can be no final judgment by default involving over $20 
in acase sounding in damages,in the circuit court or 
before a justice, in the absence of a writ of inquiry. A 
judgment of a justice in an action for damages upon a 
verdict of six jurors, where the defendant made no de- 
fense, cannot be tried de noro on appeal.—Hickman v. 
Baltimore, etc. R. Co., 8. C. App. W. Va., Nov. 12, 1887; 45. 
E. Rep. 654. 

119. JUDGMENT—Lien on Equity of Redemption. 
When a grantor in adeed of trust subsequently con- 
veys to the trustee the full title for the benefit of the 
cestui que trust, a lien of a judgment against the grantor, 
obtained after the deed of trust was made, expires with 
the latter deed.—Christy v. McKee, 8. C. Mo., Feb. 6, 1888; 
6S. W. Rep. 656. 

120. JUDGMENT —Setting Aside—Laches. A delay 
of more than four years without reasonable excuse in 
applying to have a decree of divorce set aside is gross 
laches, and the plaintiff's right to such a remedy is 
barred.—Nicholson v. Nicholson, 8. C. Ind., Jan. 21, 1888; 15 
N. E. Rep. 223. 

121. JUSTICE OF THE PEACE— Appeal —Filing Tran- 
script. A litigant, who relies upon the agreement 
of the trial justice to file the transcript on appeal in the 
district court, is not exempt from the consequences of 
the failure so to do.—Union P. R. Co. v. Marston, 8. C. 

















- Neb., Jan. 5, 1888; 36 N. W. Rep. 153. 


122. JUSTICE OF THE PEACE—Motion for New Trial.— 
When a motion for a new trial before a justice of the 
peace is filed the day after the rendition of the verdict, 
and due notice given, the failure to decide thereon till 
eight days thereafter is an irregularity, which may be 
waived. — Woodward v. Trask F. Co., 8. C. Kan., Jan. 7, 
1888; 16 Pac. Rep. 456. 

123. JUSTICE OF THE PEACE—New Trial—Nonsuit. 
A defendant is always in. time to apply for a new trial 
before a justice of the peace, when judgment was not 
rendered in his presence and he has not been notified 
of its rendition. A justice can grant a new trial on ap- 
plication or ex proprio motu. When the plaintiff does 
not appear on the day of trial, in the absence of a re- 
conventional demand or the like, the justice can only 
under a judgment of nonsuit.—State v. McCrea, 8. C. La., 
Jan. 9, 1888; 3 South. Rep. 380. 

124. LANDLORD AND TENANT—Lease—Statute of Frauds. 

—Where a tenant, whose lease has two years and 
six months to run agrees orally to pay more than the 
rent specified in the lease for the new building erected 
on the lot after the destruction of the old one by fire, he 
is not bound for such increase of rent, his promise to 
pay it being void by the statute of frauds.—Smith v. Kerr, 
N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 70. 

125. LIMITATIONS — Suspension — Ejectment. Vir- 
ginia Acts (1865-66, pp. 183,191), excluding certain time 
from the statute of limitations, apply to actions of eject- 
ment.— Virginia, etc. Co. v. Hoover, 8. C. App. Va., Sep- 
tember, 1887; 4.8. E. Rep. 689. 

126. MANDAMUS — Removal of Cause—Rehearing. 

















The supreme court cannot issue a mandamus to a circuit 
court to set aside its order remanding a case removed 
into that court and to grant a rehearing.—In re Sherman, 
U. 8. 8. C., Jan. 23, 1888; 8S. C. Rep. 505. 

127. MARRIAGE — Void — Rights. ——- A woman who 
marries again, after her husband has been absent for 
several years and is reported to be dead, will be held to 
have married in good faith, though the marriage is af- 
terwards declared void, and will have her rights in the 
legal community of acquets of a valid marriage, and the 
community must be liquidated as in case of death of 
one of the parties.—McCaffrey v. Benson, 8. C. La., Jan 9, 
1888; 3 South. Rep. 393. 

128. MECHANIC’s LIEN—Enforcement—Sale. When 
the amount of a mechanic’s lien is small in comparison 
with the value of the property, it is proper to decree a 
sale for cash enough to pay off the debt.—Lester v. Ped- 
igo, S.C, App. Va., Jan. 12, 1888; 4 8. E. Rep. 703. 

129. MISTAKE — Contract —Rescission. Where two 
parties make an exchange of property that of one be- 
ing of uncertain value and its character and descrip- 
tion being practically unknown to both, and they make 
reasonable exertions to ascertain its description and 
value, but are gross by misinformed and make an ex- 
change under a mutual mistake: Held, that the losing 
party to such a contract is entitled to a rescission of it. 
—Irwin v. Wilson, 8. C. Ohio, Nov. 22, 1887; 15 N. E. Rep. 
209. 

130. MORTGAGE — Advances — Consignment. Cir- 
cumstances stated under which a mortgagee is entitled 
to apply the proceeds of consignments to the payment 
of advances made after the execution of the mortgage. 
—Lewis v. Hartford, etc. Co., 8. C. Err. Conn., January, 
1888; 5 N. Eng. Rep. 608. 


131. MORTGAGE —Marshaling Assets—Subrogation.— 
Where a party had two tracts of land, on one of which 
were-two mortgages, and on the other one mortgage 
and a third person held the judgment prior in right to 
all the mortgages, both tracts having been sold under 
the judgment, the court decreed that the judgment 
should be satisfied out of the proceeds, then the prior 
mortgage should be satisfied and then the subsequent 
one.—Appeal v. Roberson, 8. C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 51. 

132. MORTGAGE — Satisfaction—Record. The entry 
of satisfaction on the mortgage as recorded, on the 
margin of the record book is, in Indiana, a discharge of 
the mortgage.—Smith v. Lowry, 8. C. Ind., Jan. 17, 1888; 
15 N. E. Rep. 17. - 

1338. MORTGAGE—Strict Foreclosure. A purchaser 
under a mortgage may file a bill requiring a junior 
mortgagee to redeem the prior incumbrances in a cer- 
tain time or be barred, when the property does not ap- 
pear to be worth more than the prior incumbrances,— 
Miles v. Sterle, 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 142. 


134. MUNICIPAL CORPORATIONS—Division—Funds. 
The legislature can divide a public corporation and 
create a new one, or can confer the power on the 
county court. When such division is made, but no dis- 
tribution of the funds made, the new corporation takes 
all the corporate property falling within its boundaries, 
and the old takes everything else and assumes all the 
debts.—Barker Dist. v. Valley Dist., 8. C. App. W. Vu., 
Nov. 19, 1887; 48. E. Rep. 640. 

135. MUNICIPAL CORPORATIONS — Mayor — Re- election. 
——When atown charter requires the mayor to su- 
pervise all town elections, he is not, under Georgia 
law, ineligible for re-election.— Tyler v. Fant, 8. C. Miss., 
Jan. 10, 1888; 3 South. Rep. 374. 

136. MUNICIPAL CORPORATIONS—Monopoly.——Neither 
the general statutes nor its charter confer the power 
on the city of Parkersburg to grant to a private corpo- 
ration the exclusive privilege of laying gas- pipes in the 
streets and of supplying the city and its inhabitants 
with gas for thirty years.—Parkersburg Gas Co. v. City of 
Parkersburg, 8. C. App. W. Va., Nov. 19, 1887; 4 8. E. Rep. 
650. 

137. MUNICIPAL CORPORATIONS—Police Pension. 
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Construction of New York statutes and the ordinances 
of the city of New York with reference to the retire- 
ment and p of poli after many years of 
service and the procedure proper in such cases.—People 
ex rel. v. French, N. Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 
188. 

138. MUNICIPAL CORPORATIONS—Public Improvements 
—Statute. Construction of Ohio statutes relative to 
municipal corporations, public improvements, sewers, 
ete., and the provisions made in those statutes for 
curing irregularities in proceedings under them.— 
Wewell v. City of Cinciwnati, 8. C. Ohio, Nov. 22, 1887; 15 N. 
E. Rep. 196. 

139. NEGLIGENCE—Contributory Negligence—Instruc- 
tions. In an action to recover dumages for the 
death of pluintiff’s intestate by the negligence of de- 
fendant’s servants,the jury were properly instructed 
that if they found the negligence of defendant’s serv- 
ants gross, and the negligence of the deceased con- 
tributing to his death was slight, the plaintiff was en- 
titled to recover.—Chicago v. Fietsam, S.C. lll., Jan. 20, 
1888; 15 N. E. Rep. 169. 

140. NEGLIGENCE — Contributory Negligence — Plead- 
ing. An allegation in a complaint that the plaintiff 
was not guilty of contributory negligence will be suffi- 
cient, unless the facts stated in the complaint show that 
he was guilty of such negligence.—Ohio, etc. Co. v. 
Walker, 8. C. Ind., Jan. 27, 1888; 15 N. E. Rep. 234. 

141. NEGLIGENCE—Fires.-——When one starts a fire 
in his inclosed field, which escapes from him and de- 
stroys his neighbor’s property, he is not liable, unless 
he was guilty of negligence in starting or in controlling 
the fire.—Sweeney v. Merrill, 8. C. Kan., Jan. 7, 1888; 16 
Pac. Rep. 454. 

142. NEGLIGENCE—Sparks from Engine—Evidence.— 
Where a fire occurs from sparks emitted from an en- 
gine, a prima facie case of negligence is made out by the 
evidence of a witness that he saw the fire and the next 
day the spark arrester of the engine which was full of 
holes.— Ryan v. Gross, Md. Ct. App., Jan. 27, 1888; 12 Atl. 
Rep. 115. 

143. NEGOTIABLE PAPER—Accommodation Note. 
An accommodation note is good against the maker in 
the hands of a third person who has received it in pay- 
ment of a pre-existing debt.—Beckhaus v. Commercial, 
etc. Co., 8. C. Penn., Jan. 23, 1888; 12 Atl. Rep. 72. 


144. NEGOTIABLE PAPER — Extension — Indorser. 
Where a note was given and indorsed for accommoda- 
tion and the holder extended the time of payment 
without the consent of the indorser, it was a question 
for the jury whether the extension was or was not 
given.—Powers v. Silberstein, N. Y. Ct. App., Jan. 17, 1888; 
15 N. E. Rep. 185. 

145. PARTIES — Partners — Damages. One partner 
must join his co-partners in a suit for damages done to 
partnership business.— Bigelow v. Reynolds, 8. C. Mich., 
Jan. 26, 1888; 36 N. W. Rep. 95. 

146. PARTNERSHIP—Firm Name—Service. A part- 
nership is a distinct entity and recognized as a person 
by law, and may be sued by the firm name, and sum- 
mons may be left at its place of business with a partner 
ora clerk, and if service cannot be had personally it 
may be made by publication.— Rosenbaum v. Hayden, 8. 
C. Neb., Jan. 5, 1888; 36 N. W. Rep. 147. 

147. PARTNERSHIP—Lease—Notice. Where a mem- 
ber of a partnership acquired a lease of land for a term 
of fifteen years and transferred it to the firm of which 
he was a member and afterwards assigned it to another 
person who had notice of the partnership and its claim: 
Held, that the lease was the property of the partner- 
ship and liable for its debts.—Brown v. Beecher, 8. ©. 
Penn., Jan. 23, 1888; 12 Atl. Rep. 68. 

148. PLEADINGS—Answer—Verification. When it is 
in furtherance of justice, the court should allow the an- 
swer to be verified, even during the trial, but such 
terms may be imposed on the defendant as may be 
proper.—Chinberg v. Gale, etc. Co., 8. C. Kan., Jan. 7, 1888; 
16 Pac. Rep. 462. 






































149. PLEADING—Complaint—Signature. The omis 
sion of a party or his attorney to sign a complaint or 
other pleading is a mere clerical error and may be 
amended at any time, such an application having pre- 
cedence over a motion to dismiss for want of such sig- 
nature.—Sims v. Dame, 8. C. Ind., Jan. 24, 1888; 15 N. E. 
Rep. 217. 

150. PLEADING—Demurrer—Amendment. Leave to 
amend a pleading should be allowed after a demurrer 
thereto has been sustained upon such terms as to costs 
as would be just.—Berrier v. Moorhead, 8. C. Neb., Jan. 6, 
1888 ; 36 N. W. Rep. 118. 

151. PLEADING—Foreign Assignee—Presumption. 
An allegation that the plaintiff is the duly qualified and 
acting assignee of a bank in Missouri, not denied under 
oath in the answer, admits that plaintiff can sue in this 
State. In the absence of proof, Missouri laws will be 
presumed to be like those of this State.— Rogers v. Coates, 
8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 463. 

152. PLEADINGS—Trespass—Entry—User. When a 
complaint claims damages in one paragraph for unlaw- 
ful entry on premises and in another for unlawful use 
after entry, and the answer contains allegations against 
an action for original entry, a demurrer to the answer 
and a motion by defendant for judgment on the plead- 
ings should be overruled.—Lindquest v. Union P. R. Co., 
U. 8. C. C. (Colo.), Jan. 9, 1888; 33 Fed. Rep. 372. 

153. PLEADINGS—Parties—Trustee.——When property, 
sought to be replevied, was conveyed to a trustee to 
secure a debt to A, the trustee should bring the suit.— 
Garrett v. Carlton, 8. C. Miss., Jan. 16, 1888; 3 South. Rep. 
76. 

154. PRACTICE — Acceptance — Waiver. When a 
party accepts due service of a proposed case, he waives 
the objection that it was not served in time.—State r. 
Baxter, 5. C. Minn., Jan. 27, 1888; 36 N. W. Rep. 108. 

155. PRACTICE — Certiorari—Writ of Error. Where 
@ case is properly before the supreme court upon writ 
of error it is necessary, in Pennsylvania, to issue a writ 
of certiorari to bring up the record.—Commissioners, etc. 
v. Poor Directors, 8. C. Penn., Jan. 16, 1888; 12 Atl. Rep. 66. 

156. PRACTICE—Demurrer to Evidence—New Trial. 
When a demurrer to the evidence is sustained, it is 
proper for the court to entertain a motion for a new 
trial by the defeated party, and to grant it if the de- 
murrer was improperly sustained. — Missouri, etc. v. 
Goedwich, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 439. 

157. PRACTICE — Instructions—Exceptions. Every 
instruction claimed to be erroneous must be distinctly 
pointed out and specificially excepted to. — Brooks v. 
Dutcher, 8. C. Neb., Jan. 6, 1888; 36 N. W. Rep. 128. 

158. PRACTICE—Serving Summons—Corporations. 
Service of summons upon a section foreman as a local 
superintendent of repairs is a valid service on a rail- 
road corporation, under Kansas laws, when the com- 
pany has not designated any person on whom process 
can be made under the law.—St. Louis, etc. R. Co. v. De- 
Sord, 8. C. Kan., Jan. 7, 1888; 16 Pac. Rep. 442. 

159. PRACTICE — Submission — Dismissal. After a 
case has been finally submitted to the court, the plaint- 
iff cannot as a matter of right dismiss it.—State v. Scott, 
8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 121. 

160. PRACTICE — Parties—Additional. Persons not 
necessary to the determination of the action can only 
be admitted as parties by consent of the other parties. 
When defendants do not object to an amendment ad- 
mitting new plaintiffs, their assent will be implied.— Rich - 
ards v. Smith, 8. C. N. Car., Dec. 30, 1887; 4S. E. Rep. 625. 

161. PRACTICE—Trial—Limiting Witness. It is error 
to limit a party in the number of his witnesses to prove 
a material and vital issue in the case and ground for re- 
versal.—Barhyte v. Summers, 8. C. Mich., Jan. 26, 1888; 36 
N. W. Rep. 93. 

162. PRINCIPAL AND SURETY —Indemnifying Bond.— 
A bond conditioned, that if A shall save the obligee 
harmless then the bond shall be void, is valid against 
the sureties though A has not signed it. —Bollman v. 
Pasewalk, 8. C. Neb., Jun. 5, 1888: 36 N. W. Rep. 134. 
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163. PROCESS — Writ — Publication—Statute. Con- 
struction of Illinois statutes relating to process and the 
service of it by publication.—Schaefer v. Kienzel, 8. C. Ill., 
Jan. 20, 1888; 15 N. E. Rep. 164. 

164. PuBLIC LANDS — Application—Mistake in Descrip- 
tion. In 1836 S, defendant’s grantor, applied and 
paid for a certain southeast quarter section, and the of- 
fice entries showed it, and § and his grantees have oc- 
cupied it ever since, but the register by mistake in writ- 
ing the application and certificate described the south- 
west quarter. The plaintiff entered the southeast 
quarter in 1871, but in the meantime the office entries 
had been altered without authority, but the alteration 
was apparent, and the plaintiff had been familiar with 
the records for many years. Held, that a decree re- 
quiring plaintiff to convey the legal title to the defend- 
ant wus proper.— Widdicombe v. Childers, U. 8. 8. C., Jan. 
23, 1888; 8S. C. Rep. 517. 

165. POST.OFFICE — Postmasters — Stamps. Post- 
masters can only dispose of stamps intrusted to them 
by selling them to third persons for cash at their face 
value.— United States v. Douglass, U. 8. D. C. (38. Car.), 
January, 1888; 33 Fed. Rep. 381. 

166, RAILROAD—Crossing —Negligence—Evidence. 
In an action for damages for personal injuries sustained 
by plaintiff at «a railroad crossing by the negligence of 
the railroad servants, evidence muy be properly ad- 
mitted that other persons were near at hand who heard 
neither bell nor whistle and would have heard them if 
they had been sounded.—Chicago v. Dillon, 8. C. Ill., Jan. 
20, 1888; 15 N. E. Rep. 181. 

167. RAILROAD—Killing Stock—Negligence. When 
an engineer sees an animal, when thirty or forty feet 
away, running to a crossing, but gives no alarm, nor 
tries to stop the train, the railroad is responsible for 
killing the animal.—ZJ/linois, etc. R. Co. v. Person, 8S. C. 
Miss., Jan. 16, 1888; 3 South. Rep. 375. 

168. RECEIVERS — Reference —Proof of Damages. 
An intervenor claiming damages against receivers must 
make his case and the extent of his damages reason- 
ably clear.— Missouri, etc. R. Co. v. Teras, etc. R. Co., U.S. 
€. C. (La.), Jan. 2, 1888; 33 Fed. Rep. 376. 

169. REMOVAL OF CAUSES — Citizenship. A suit 
brought in a State court, by a citizen against a non-resi- 
dent corporation, may be removed by the defendant 
into the federal court, under the act of March 3, 1887.— 
Loomis v. New York, etc. Co., U. 8. C.C. (N. Y.), Jan. 4, 
1888; 33 Fed. Rep. 353. 

176. REPLEVIN—Against Officer. A replevin can be 
maintained against an officer for property, which he 
holds by virtue of an order of delivery in another suit, 
when the plaintiff is not a party to the prior suit.— Reiley 
v. Haynes, 8. C. Kan., Jan. 7, 1887; 16 Pac. Rep. 440. 

171. SHERIFF—Fees. In Michigan, the sheriff can 
charge thirty-five cents for every person committed to 
jail and thirty-five cents for every one discharged, but 
this refers only to a technical committal and discharge.— 
Lee v. Ionia Co., 8. C. Mich., Jan. 26, 1888; 36 N. W. Rep. 
83. 

172. STATUTES—Legislative and Judicial Power. 
Acts West Virginia 1875, ch. 72,s0 far as it attempts to 
give the courts power to supersede, revoke or annul an 
ordinance of a city upon petition of tax-payers, is un- 
constitutional.—Shepherd v. City of Wheeling, 8. C. App. 
W. Va., Nov. 19, 1887: 48. E. Rep. 635. 

173. STREET RAILROAD—Removal of Depot—Highway 
Commissioner—Statute — Equity. A suit in equity 
cannot be sustained to restrain a city railroad from re- 
moving its depot, the remedy, if any, is purely legal; 
highway commissioners have no authority as such to 
interfere in such a matter.— Moore v. Brooklyn, etc. Co.,N. 
Y. Ct. App., Jan. 17, 1888; 15 N. E. Rep. 191. 

174. TAXATION—Assessment— Mistake. An assess- 
ment of land in the name of the original grantee is suffi- 
cient, although the number of acres in the tract is mis- 
stated.— Putman v. Tyler, 8. C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 43. 

175. TAXATION—Rauilroads — Lands. 












































of land bought by a railroad for the timber for its use in 
the railroad, are not exempt from taxation by a pro- 
vision in its charter that it shouid pay a percentage of 
its receipts in lieu of all taxes.— Todd Co. v. St. Paul, etc. 
R. Co., 8.C. Minn., Feb. 1, 1888; 36 N. W. Rep. 109. 

176. TAXATION — Tax-lien — Affidavit for Publication. 
When the petition and affidavit for publication, in 
an action to foreclose a tax-lien on real estate, are 
sworn to on one day in one county and filed the next, 
the affidavit is filed at the proper time.—Armstrong v. 
Middlestadt, 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 151. 

177. TELEGRAPH COMPANY — Presenting Claim—Time. 
A provision on the telegraph blank, on which 
messages are written, stated that claims for damage 
from error or delay must be presented in thirty days: 
Held, to be unreasonable and void.—Johnston v. Western 
U. T. Co., U. 8. C. C. (Ga.), December, 1837; 33 Fed. Rep. 
362. . 

178. TELEPHONE — Statute. One who operates a 
telephone line cannot charge, under the laws of 
Indiana, more than three dollars per month for the use 
of such line, and itis a mere evasion of the law to 
divide the charge exceeding the limit into two items, 
one for the use of parties and the other for the use of 
the non-subscribers.—Johnson v. State, 8.C. Ind., Jan, 24, 
1888; 15 N. E. Rep. 215. 

179. TENDER—Deed—Decree. When a defendant 
tenders a deed sufficient under the decree, he is not re- 
quired to sign the one prepared by the plaintiff, and the 
plaintiff cannot refuse to accept it.—Brendle v. Herren, 
8. C. N. Car., Dec. 23, 1887; 4S. E. Rep. 629. 

180. TORT—Mauried Woman—Qui Tam Action. A 
qui tam action may be maintained against a married 
woman for a tort without joining her husband, unless 
she acted under his coercion.—Blakeslee v. Tyler, 8. C. 
Err. Conn., November, 1887; 5 N. Eng. Rep. 598. 

181. TREspass—Continuing Trespass — Injunction,—— 
One who, having permission to place a few stones on a 
lot, places a great many there,is guilty of continuing 
trespass, and the owner of the lot is entitled to a man- 
datory injunction.— Wheelock v. Noonan, N. Y. Ct. App., 
Jan. 17, 1888; 15 N. E. Rep. 67. 

182. TRESPASS—Limitation of Actions. An action 
of trespuss was brought for trespass in placing a main 
and a side track, and for unloading cars in front of a 
hotel: Held, that when the action is barred as to the 
main track, it may still be maintained relative to the 
side track.—Frankle v. Jackson, U. 8. C. C. (Colo.), Jan. 9, 
1888; 33 Fed. Rep. 371. 

183. TRESPASS—Place. In an action tor trespass to 
the person the allegation of place is immaterial, unless 
the defendant justifies an account of the locality.—Lil- 
libridge v. Barber, 8. C. Err. Conn., November, 1887; 5 N. 
Eng. Rep. 600. 

184. TRIAL—Evidence — Documents. A party can 
only place documentary evidence before the jury upon 
the trial and in open court. Putting papers in the hauds 
of the jury as they are about to retire is not permissible. 
—Moore v. McDonald, Md. Ct. App., Jan. 6, 1888; 12 Atl. 
Rep. 117. 

185. TrIaL—Verdict—Interrogatories — Practice. 
The fact that answers to special interrogatories are in- 
consistent with each other if not excepted to when re- 
ceived, will not authorize a venire de novo.—Chicago, etc. 
Co. v. Ostrander, 8. C. Ind., Jan. 21, 1888; 15 N. E. Rep. 227. 

186. TRUSTS — Resulting — Estoppel. Where, by 
agreement, a third party buysinthe property sold on 
execution for the benefit of the creditor, and the deed 
is made to him and the judgment is assigned to him, 
and he mortgages the property to a third party ignorant 
of the facts, the creditor is estopped to assert any title 
against the mortgagee.—Craig v. Turley, Ky. Ct. App., 
Feb. 2, 1888; 6S. W. Rep. 648. 

187. Usury—Consolidation—Forfeiture. When the 
principal and usury in a loan are consolidated in the 
notes given, which bear interest only ‘from their 
maturity, under Georgia law, the lender is entitled to 
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notes.—Parker v. Lowery, S.C. Ga., Dec. 3, 1887; 4 S. E. 
Rep. 678. 

188. VENDOR—Lien—Sale of Land. A mortgage of 
land, which the owner has already sold, taking notes 
with a vendor’s lien, does not transfer the notes when 
not mentioned in the mortgage.— Bell v. Blair, S.C. Miss., 
Jan. 16, 1888; 3 South. Rep. 373. 

189. VENDOR—Lien—Substitution of Notes, When 
a party gives a bond for title and takes the vendor’s 
notes, which are afterwards changed for those of the 
purchaser of the vendee’s interest, he retains his lien 
on the land, and prevails over the claim of the vendee 
on the notes forthe purchase price given him by his 
vendee.— Hill v. Downs, Ky. Ct. App., Feb. 2, 1888; 6S. W. 
Rep. 650. 

190. VENDOR AND VENDEE — Cloud upon Title. 
Where defendant had a clear paper title running back 
for more than 200 years, and plaintiff's claim began in 
1814 and was derived from one who had no title: Held, 
that plaintiff's claim was not acloud upon defendant’s 
title.— Methodist, etc. Church v. Thompson, N. Y. Ct. App., 
Jan. 17, 1888; 15 N. E. Rep. 193. 

191. WILL—Ambiguity—Uncertainty. Where a will 
is so ambiguous and uncertain in its terms and lan- 
guage that the meaning of the testator cannot be as- 
certained, it should be held void and the property left 
to descend, as if no such instrument had been executed. 
—Cope v. Cope, 8. C. Ohio, Dec. 13, 1887; 15 N. E. Rep. 296. 

192. WILL — Construction—Heirs. A devise to A, 
and after her death to the heirs of her body, each one 
to share and share alike, may be explained by another 
part of the will where the word heirs is used so as to 
exclude grandchildren.—Lockman v. Hobbs, 8. C. N. Car., 
Dec. 30, 1887; 4 8. E. Rep. 627. 

193. WILLS—Election by Widow. A widow who 
died ninety days after her husband was held not to 
have elected to take under his will, when she did not 
consent thereto in writing nor in person in the probate 
court, though she had expressed her satisfaction with 
the provisions of the will.—James v. Durstan, 8S. C. Kan., 
Jan. 7, 1888; 16 Pac. Rep. 459. 

194. WILL—Life or Widowhood—Trust. Where a 
testator gave to his wife his whole estate during life or 
widowhood, limiting a remainder to their childrén, and 
gave her full power to dispose of the property during 
the period indicated: Held,that the children took an 
absolute estate upon the death or marriage of the 
widow, subject to the trust declared in the will.— 
Mutual, etc. Co. v. Shipman, N. Y. Ct. App., Jan. 17, 1888; 
15 N. E. Rep. 58. ; 

195. WILL — Payment by Installments. Where a 
will provided that the debt of the testator’s son to the 
estate should be paid by deductions of twenty per cent. 
of the quarterly dividends payable totheson: Held, 
that the debt being quite large, the executors might re- 
tain the whole of the quarterly dividends until the debt 
was extinguished.— Appeal of Seines, 8. C. Penn., Jan. 23, 
1888 ; 12 Atl. Rep. 87. 

196. WILL—Trust—Remainder. A will which gives 
to anamed party an estate for life, with remainder to 
his children, with power vested in him to designate the 
proportion in which they shall take, vests in him an 
equitable life estate, and in them a remainder to be 
held absolutely or in trust at his election.—Alvert v. Al- 
bert, Md. Ct. App., Jan. 6, 1888; 12 Atl. Rep. 11. 

197. WITNESS—Accomplice—Confidential Communica- 
tions. When an accomplice turns State’s evidence 
in a criminal case, he may be compelled to disclose con- 
fidential communications made to his counsel.—Jones v. 
State, 8. C. Miss., Jan. 16, 1888; 3 South. Rep. 379. 

198. WITNEss — Credibility — Jury—Instructions. 
The conviction of a witness of felony or misdemeanor 
may be shown, to affect his credibilty. Proper instruc- 
tions are presumed to be given. A jury cannot decide 
by a majority vote.—Commonwealth v. Ford, 8. J. C. Mass., 
Feb. 6, 1888;5 N. Eng. Rep. 596. 

199. WITNESS — Falsus in Uno. When a witness 
swears to a matter, which is wilfully false, the jury is 









































not bound to believe anything he says. — William v. 
Schwenk, 8. C. Mich., Jan. 26, 1888; 36 N. W. Rep. 77. 

200. WITNESS—Impeachment—Record. In order to 
impeach the credibility of a witness the whole record of 
a former conviction, and not a part of such record must 
be produced in evidence.—Kirby v. People, 8. C. Ill., Jan. 
20, 1888; 15 N. E. Rep. 33. 











CORRESPONDENCE. 





A “CORRECTION” CORRECTED.—In a letter re- 
cently received from the author of the article on 
“Wills,’? published on page 152, of this volume, and 
commented on by R. H. C., on page 204, our contrib- 
utor stands his grounds and insists that in the case 
which he cites (Zn re Fuller, 79 Ill. 79), which he says 
has never been questioned, doubted or overruled, 
fully sustains his statement of the law. In that case, 
he says the court construes the act referred to by R. 
H.C., and decides that since the act of 1861 the former 
act (1845) no longer applies to the will of a feme sole 


and that such a will is not revoked by the subsequent _ 


marriage of the testatrix. j 

We regret that we cannot publish in full the letter 
of our contributor and refer our readers to the case 
which he has cited and the statute laws of Illinois.— 
[Ep. CEenT. L. J.] 








QUERIES AND ANSWERS.* 





QuERrY No. 13. 

Under the Nebraska statute, § 14, on page 93, stat- 
utes of 1885, are the acts of a notary public legal who 
has given his bond with one of the sureties a notary 
or a practicing attorney? Or does the act of the 
county clerk, accepting and approving the bond and 
delivering to the notary his commission, avoid 
the prohibition in said section? Please cite authori- 
ties. S. L. Y. 
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THE LAW RELATING TO BANK DEposiItTs, Embracing 
the Decisions Concerning Deposits in Commercial, 
Savings and National. Banks, and Checks, Pass 
Books, Certificates of Deposit, etc. With a Sur- 
vey of the Law of Deposits in General, and of 
Banks in General. By Nathan Newmark. St. 
Louis, Mo:: W. H. Stevenson, Law Publisher 
and Publisher of Central Law Journal. 1888. 

In this book the author has collected a vast amount 
of useful information in a condensed form. The sub- 
jects mentioned in the title are very fully treated, and 
authorities are cited in support of all the propositions 
advanced. The subjects treated are very important 
and are becoming daily more so with the increasing 
aggregations of capital in this country. Owing to the 
large field covered and the succinct information con- 
veyed, bank attorneys and all other lawyers whose 
clients have any dealings with banks, and their name 
is legion, will find it to their advantage to keep this 
book on their desks for reference. Banks are to-day 
among the most important agencies in expediting and 
economically conducting the complicated and inter- 
woven commerce of the world, and it behooves us-all 
to be well instructed as to all the rights and obliga- 
tions growing out of their transactions. The national 
banking system, which is sui generis and is somewhat 
of a politico-economic question, is also considered as 
interpreted from time to time by the decisions. We 
know of no other book which covers the same ground 
and it will be welcome to all practitioners. The typo- 
graphical work is well done. 
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